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STATEMENT OF QUESTIONS PRESENTED 

T. Must a trustee who will have funds of his cestui que 
trust in his possesion for a period of 32 years invest the 
funds for the benefit of its cestui que trust so as to pro¬ 
duce an income on such funds? If it fails to do so, is 
such trustee liable for interest? 

TL Upon the trustees refusal, is the deposit by the 
cestui que trust of such funds in an interest bearing ac¬ 
count. coupled with an offer to the trustees to give it the 
exclusive right to withdraw funds from such account and 
to hold such trustees harmless by reason of any loss that 
might occur by reason of such deposit in such account, a 
substantial compliance with the terms of the Deed of 
Trust which would prevent the trustees from foreclosing? 

TTT, Should the trustee of plaintiff’s funds be com¬ 
pelled to pay plaintiff’s taxes under protest when re¬ 
quested to do so by the plaintiff ? 

TV, Should such trustees be allowed counsel fees? 
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In The 


Untteii States (Emtrt of Appals 

For the District of Columbia Circuit 


No. 11,450 


Manchester Gardens, Inc. 
(a Maryland corporation), 


v. 


Appellant 


Great West Life Assurance Company 
(a foreign corporation) 

The Metropolitan Mortgage Company 
(a foreign corporation) 
and 

Franklin D. Richards, Federal Housing Commissioner, 
Fdeeral Housing Administration 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by the appellant, Manchester Gar¬ 
dens, Inc., who was the plaintiff below from a final 
judgment which (1) denied appellant’s motion for summary 
judgment (2) granted appellees’ (who were defendants be¬ 
low) motions to dismiss (3) dismissed without prejudice 
appellant’s right to assert its claim for interest against 
appelles, Great West Life Assurance Company and The 
Metropolitan Mortgage Company. 
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Jurisdiction in the District Court is derived from Title 
28, Section 2201 of the United States Code, as amended, 
and Federal Rules of Civil Procedure Xo. 57. 

This Court has jurisdiction to review the judgment 
under the provisions of Title 28, Sections 1291 and 1292 
of the United States Code respecting appeals from the 
United States District Court of the District of Columbia. 

STATEMENT OF THE CASE 

The appellant, hereinafter called plaintiff, filed a com¬ 
plaint for an injunction, for declaratory judgment as to 
its rights under a mortgage and for damages. Plaintiff’s 
motion for a preliminary restraining order was not argued 
by reason of a stipulation being entered into not to fore¬ 
close ponding the outcome of this litigation. Appelles, 
Great West Fife Assurance Company, hereinafter called 
the defendant, mortgagee, beneficiary or trustee and 
Metropolitan Mortgage Company, hereinafter called de¬ 
fendant or agent, filed a motion to dismiss, or in the alter¬ 
native. for a summary judgment. Appellee, Federal Hous¬ 
ing Commissioner, hereinafter called defendant or insurer, 
filed a motion for summary judgment. Thereupon, plain¬ 
tiff also filed a motion for summary judgment. All of 
the motions were heard together, resulting in the final 
order entered on March 7. 1952 (JA 43-44) from which 
this appeal is taken. 

The verified complaint filed herein on November 23, 
1951 (.TA 2-8) alleges in substance: that the plaintiff on 
May 4, 194^, as the owner of a housing project known 
as Manchester Gardens made, executed, and delivered a 
note in the sum of $343,800.00 and a deed of trust on 
said project securing the same to the Trving Trust 
Company, said note being insured by defendant, said 
Federal Housing Commissioner, under Section fiOS of the 
National Housing Act as amended. Said note was in 




due course purchased by defendant. Great West Life 
Assurance Company, who employed the defendant, Metro¬ 
politan Mortgage Company, as its accent, to represent it. 
All dealings between the plaintiff and Great West Life 
Assurance Company have been with its said agent. 

The note provides for payment of the interest and 
principal in monthly installments of $1,575.75, beginning 
August 1, 1049, and continuing until February 1, 1982. 
These provisions of the note have been complied with. 

Paragraph 2 of the deed of trust provides that in order 
to more fully secure the note the plaintiff must pay addi¬ 
tionally to the mortgagee, sums sufficient to accumulate a 
reserve in the hands of the mortgagee one month prior 
to their due date, the annual mortgage insurance pre¬ 
mium. hazard insurance premium and taxes, “such sums 
to be held by the beneficiary in trust to pay said’’ items, 
temphasis supplied) The mortgagee and its agent de- 
manded and the plaintiff paid to them in addition to the 
foregoing, the sum of $123.67 eaeh month as a reserve for 
replacement of certain of plaintiff’s equipment. Through 
September 1951 plaintiff made all of the above payments 
to said agents for said mortgagee. Said defendants still 
have in tlmir possession. $3,215.42 for such replacement 
reserve belonging to said plaintiff. Payments for mort¬ 
gage. insurance premiums and taxes are made by said 
mortgagee or its agent once each year and payment for 
hazard insurance is made once each three years. T T p to 
this time no payments have been made for replacement 
of plaintiff’s equipment and the probabilities are that 
such payments will never be required more than once 
each year. 

Said mortgagee and agent have had in their possession 
for more than two years an average of $5,000 of plain¬ 
tiff’s funds and under the terms of the said deed of 
trust said funds will increase to average $10,000.00 or 
more per year, for approximately thirty-two years. The 
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plaintiff requested the mortgagee and its agent to deposit 
plaintiff’s money in a building association insured by the 
Federal Savings and Loans Insurance Corporation, an 
agency of the United States Government, such associa¬ 
tion having been approved by tin defendant, said insurer, 
as a depository of reserve funds held by the mortgagee 
or to invest plaintiff’s money in bonds of the United 
States of America or to pay plaintiff interest on said 
reserve* moneys which it held, but said mortgagee and its 
agent refused to do any of these things. 

Said defendants have taken the positon that said re¬ 
serve funds deposited with them are under their absolute 
control and plaintiff has no rights with respect thereto. 

Because of said defendants refusal to do anything with 
plaintiff’s reserve funds in their hands, to earn an income 
on such dormant funds, the plaintiff on, to-wit, October 
9. 10r> 1. opened an interest bearing account in the Inter¬ 
state Building Association in the District of Columbia, 
which is insured by the said Federal Savings and Loan 
Insurance Corporation with the monthly reserve fund of 
$748.H2 demanded by tlm said defendants for October 
1951, in plaintiffs name as trustee for said defendants 
and plaintiff sent the pass book therefor to the said de¬ 
fendants, advising them that it would be willing to give 
them exclusive authority to withdraw funds from said 
account for the payment of the reserve items as they 
matured and that nlaintiff would bear any loss resulting 
from the maintenance of such account. Tn addition, plain¬ 
tiff made the payments o r $1,575.75 for principal and in¬ 
terest to said defendants. The said defendants, however, 
refused to accept the exclusive right to withdraw funds 
from said building association account. 

All defendants advised the plaintiff that its loan was 
in default and threatened to take steps to foreclose under 
said deed of trust because of such alleged default. Neither 
plaintiffs certificate of incorporation or the deed of trust 




require plaintiff to deposit $123.67 per month as a reserve 
for replacements with the mortgagee at this time. 

There is in the hands of the mortgagee and its agent 
more than sufficient funds for the reserves required by 
the deed of trust. Because of the present shortage of 
mortgage money for this type project, and market condi¬ 
tions generally, foreclosure by the defendants would cause 
plaintiff to suffer irreparable injuries without any benefit 
to defendants. 

The plaintiff, for more than two years, requested the 
mortgagee and its agent to pay the taxes on plaintiff’s 
property under protest as there exists a dispute between 
the plaintiff and tax authorities concerning the basis of 
front foot benefit assessment but the said mortgagee and 
its agent has failed and refused to do so. 

The complaint requested the Court to (1) enjoin the 
defendants pendente lite and permanently from declaring 
plaintiff's mortgage in default or to take any action to¬ 
wards foreclosing under the deed of trust: (2) require 
the mortgagee to pay interest to the plaintiff on reserve 
funds deposited with them: (3) permit the plaintiff to 
deposit its reserve funds in an interest bearing account 
in a building association insured by the Federal Savings 
and Loan Insurance Corporation to the extent of not more 
than $10,000 in each building association: (4) require the 
mortgagee and its agent to pay taxes on plaintiff’s prop¬ 
erty under protest until such time as plaintiff’s dispute is 
finally adjudicated: and (5) for such other and further 
relief as to the Court might seem just and proper. 

In support of plaintiff’s motion for summary judgment 
there was filed an affidavit by Harry Friedman stating 
that other companies, making similar loans, invest reserve 
funds for the mortgagor’s benefit in building associations 
and that some loaning companies pay interest on such 
reserve funds during the time that they are in their pos¬ 
session. (JA 42-3) 
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Also, in support of said motion, there was filed the 
affidavit of Lawton E. Inabinet, an officer of the Inter¬ 
state Building Association, setting forth that said associa¬ 
tion and the mortgagee’s agent are both located in the 
same building in Washington, D. C.: that said association 
has been in business since 1933 and that during its entire 
business life it has paid out money on deposit with it, on 
demand; that the money deposited by the plaintiff, as 
trustee for the said defendants, was still on deposit and 
could be withdrawn on demand: and that upon the order 
of the plaintiff, said association would permit the with¬ 
drawal of said funds from said account exclusively by 
any person or corporation properly authorized to with¬ 
draw said funds by said plaintiff (JA 35-6). 

None of the facts alleged in the complaint and affidavits 
in support thereof were denied by defendants' motions 
for summary .judgment, or motions to dismiss, or the 
affidavits and exhibits in support thereof except that the 
defendants contend that under the terms of the plain¬ 
tiff's certificate of incorporation and deed of trust plain¬ 
tiff was required to deposit with the mortgagee, or its 
agent, all reserve funds (JA 8, 30). 

After hearing on the several motions, the trial court, 
on the sole basis of the pleadings, and exhibits, denied 
plaintiff's motion for summary judgment and considering 
all of the defendants' motions, as motions to dismiss, 
granted their motions without prejudice to the right of 
the plaintiff to assert its claim for interest on the accumu¬ 
lated reserve funds for replacements held by defendants’, 
CJreaf West Life Assurance Company, and Metropolitan 
Mortgage Company, and without prejudice to the right of 
defendants’ attorneys to assert a claim for attorneys fees. 
(JA 43-4). 







STATEMENT OF POINTS 


1. The Court erred in granting defendants’ motions to 
dismiss. 

2. The Court erred in failing to give the plaintiff’s 
complaint the view most favorable to plaintiff. 

3. The Court erred in failing to rule on the right of 
the plaintiff to recover interest on the reserve fund for 
replacements held by defendant mortgagee and its agent. 

4. Once a Court has taken jurisdiction it should decide 
all of the questions involved in a controversy. 

5. The Court erred in denying plaintiff’s motion for 
summary judgment. 

6. The Court erred in failing to enjoin the defendants 
from declaring the plaintiff’s loan in default and to enjoin 
the defendants from taking any steps to foreclose on said 
deed of trust. 

7. The Court should have specifically declared the 
rights of the plaintiff and defendants under the note, 
deed of trust and certificate of incorporation. 

8. A trustee is chargeable with interest on the trust 
money in its possession where such money cannot be 
applied either immediately or within a short time to the 
purposes of the trust. 

9. It is the duty of the timstee to make the fund in 
its hands productive for J he benefit of plaintiff, as cestui 
quo trust by the investment of it in some proper interest 
bearing account or securitv. 

10. Where a trustee fails to invest trust money for 
the benefit of the cestui que trust he will be charged 
with interest thereon. 
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11. The Court has power to control the discretion 
given a trustee by the trust instrument, irrespective of 
how broad the power conferred by the trust instrument. 

12. The Court erred in failing to require the mort¬ 
gagee and its accent to pay taxes on plaintiffs project 
under protest as requested by plaintiff. 

13. The Court erred in failing to hold that the de¬ 
fendants, the mortgagee and its accent, had no right to 
attorneys’ fees. 


ARGUMENT 

1. The court erred in granting defendants’ Motions to 
Dismiss. 

2. The court erred in failing to give the plaintiff’s com¬ 
plaint the view most favorable to plaintiff. 

Points one (1) and two (2) are so obvious they do not 
require extended argument, this Court having on numer¬ 
ous occasions uphold these principles. Sardo v. McGrath, 

Case No. 10.363 Y. S. App., D. C.: 196 F. 2d 20: 

80 W. L. "R. 722: Machado v. McGrath, . F. S. App. 

P. C.:.F. 2d.: SO W. L. R. 211, 213. 

Even a cursory glance at the complaint in this case 
shows that a good cause of action is stated. 

Tt is a class action (Federal Rule 23) (JA 2) for a de¬ 
claratory judgment, seeking to have a determination made 
of the rights between the plaintiff and defendants under 
a $343,800 mortgage. Tt alleges among other things that 
the defendants are about to unlawfully foreclose under a 
mortgage made by the plaintiff: cause the plaintiff ir¬ 
reparable injury: two of the defendants, acting as trustees 
of the funds of the plaintiff, are holding same without in¬ 
vesting them and refusing to pay interest to plaintiff 
thereon, although such funds will be in those defendants’ 




possessions for approximately thirty-two years: said trus¬ 
tees refuse to invest plaintiff’s money in bonds of the 
United States or anything else and that they take the 
position that the plaintiff’s reserve funds are under their 
absolute control, so that plaintiff has no rights with re¬ 
spect to such trust funds: the plaintiff deposits money 
with said trustees to pav plaintiff’s taxes but that the 
said trustees refuse to pay plaintiff’s taxes under pro¬ 
test, although requested to do so by the plaintiff, there 
being a dispute between plaintiff and the taxing authori¬ 
ties which has not yet been adjudicated: the plaintiff is 
r.ot in default under plaintiff’s deed of trust or plaintiff’s 
certificate of incorporation; a novel question is raised that 
has not been adjudicated by the Courts and which re¬ 
quires adjudication for the benefit and guidance of both 
the plaintiff and defendants and thousands of others in 
similar positions. It seeks interest on reserve funds de¬ 
posited by the plaintiff with said trustee. It seeks to 
require said defendant to proceed to pay taxes on plain¬ 
tiff’s project under protest. It seeks permission to de¬ 
posit plaintiff’s reserve funds in interest bearing accounts 
in building associations insured by an agency of the 
United States Government in view of said trustees’ failure 
to invest said trust funds. Tt seeks an injunction, and 
makes a general prayer for relief. 

These allegations of the complaint are sufficient to re¬ 
quire defendant’s motions to dismiss to be denied. 

3. The court erred in failing to rule on the right of the 
plaintiff to recover interest on the reserve fund for 
replacements held by defendant mortgagee and its 
agent. 

4. Once a court has taken jurisdiction it should decide all 
of the questions involved in a controversy. 

Once the Court has accepted jurisdiction, it should 
adjudicate all claims between the parties and not require 
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plaintiff to appeal from the order in this case on the 
adjudication made hv the Court and file a separate action 
on the single claim excepted from its final order. 

Federal Rule of Civil Procedure No. IS specifically 
provides for the joinder of all types of claims arising 
between the same parties in order to avoid the necessity 
of bringing several actions to obtain relief, particularly 
where they grow out of the same transaction and between 
the same parties. In order for the trial court to enter 
the final order it had to consider all the issues set forth 
in the complaint. 

5. The court erred in denying plaintiff’s motion for 
summary judgment. 

6. The court erred in failing to enjoin the defendants 
from declaring the plaintiff 's loan in default and to 
enjoin the defendants from taking any steps to fore¬ 
close on said deed of trust. 

7. The court should have specifically declared the rights 
of the plaintiff and defendants under the note, deed 
of trust and certificate of incorporation. 

8. A trustee is chargeable with interest on the trust 
money in its possession where such money cannot be 
applied either immediately or within a short time to 
the purposes of the trust. 

9. It is the duty of the trustee to make the fund in its 
hands productive for the benefit of plaintiff, as cestui 
que trust by the investment of it in some proper in¬ 
terest bearing account or security. 

10. Where a trustee fails to invest trust money for the 
benefit of the cestui que trust he will be charged with 
interest thereon. 

11. The court has power to control the discretion given a 
trustee by the trust instrument, irrespective of how 
broad the power conferred by the trust instrument. 


11 


Points numbered five (5) to eleven (11) are inter¬ 
related and will be discussed together. 

The facts in this case are not disputed. Plaintiff and 
defendants all filed motions for summary judgment. 
Therefore, even though it said it is treating the de¬ 
fendants' motions for summary judgment as motions to 
dismiss, the trial courts’ order has the same effect as an 
adjudication of all of the plaintiff's claims on the merits 
in the same manner as if it had granted said defendants’ 
motions for summary judgment (Pule 54 (b). Federal 
Pules of Civil Procedure) except as to the right of plain¬ 
tiff to bring another action for interest on accumulated 
‘‘reserve fund for replacement” held on deposit by the 
defendants, the trustees. 

The defendant trustees should be charged with interest 
for their failure to invest the plaintiff's funds. They are 
trustees of plaintiff’s funds which the cestiu quo trust 
must deposit with them. They should act fairly with such 
trust fund, and where they know they will have such 
funds in their possession for a very long period of time 
as it is obvious thev have and will continue to have in 
the case at bar, they should seek reasonably safe invest¬ 
ments to produce income for the plaintiff. Defendants 
have not only failed, they refuse to do so (JA 4-5). 

Certainly the cestui que trust may question, by legal 
proceedings, whether or not the trustees have exercised 
their discretion soundly and honestly. In construing 
whether or not the trustees have exercised their discretion 
wisely and judiciously reference may be made by the 
Court to the desires of the cestui que trust. The Court 
has power to control the discretion given a trustee by 
the trust instrument irrespective of how broad the power 
conferred by tlm trust instrument is. Carrier v. Carrier , 
123 X. E. 135. 226 X. Y. 114, 125. 

Tn this jurisdiction it is firmly established that trustees 
having trust funds in their possession not required for 




immediate use must invest the funds for the benefit of 
the cestui que trust and if they fail to do so then the 
trustees are charged with interest. This is even more 
firmly established where the trustees give no justification 
or explanation of their failure to invest such trust funds. 
Even if the trustees contended they might need some of 
the funds at any time it would not be a valid excuse. In 
the case of Made# v. Miller, 2 App. T). C. 455, 459, this 
Court, discussing the rights and duties of trustees, said: 

. . Tf they then entertained a reasonable doubt 
or difficulty, with respect to the disposition of the 
money, it was their duty to apply to the court for 
advice, and they could have brought the fund into 
court if they desired. Du tt scorn b v. Thmscomb, 1 
Johns, Oh., 508. 

“They held the money for more than five years, 
making no attempt to invest it for the benefit of 
Charles P. Miller, and paying him no interest. Be¬ 
lieving, as they contended they did, that it was the 
testator’s intention they should hold the money during 
the lifetime of Charles P. Miller, in order to preserve 
the principal for his children, it was their duty to 
invest it safely, so as to produce some income for 
him. 

“Where money remains in the hands of trustees 
beyond a reasonable time the burden is on them to 
explain and justify their failure to invest it, in 
order to relieve themselves from being made to ac¬ 
count for interest thereon. Lent v. Howard. S9 X. 5., 
169: Knoudfon v. Bradley. 17 X. H. 458: Ringgold v. 
Ringyold, 1 Harris and G., 11. 

“They undertake to excuse themselves by saying 
that they could not safely invest the fund, because 
they might be called on by order of court to pay it 
over at any time, and hence were compelled to keep 
it in readiness to pay over immediately after notice. 
This excuse is not sufficient. Dims comb v. Dunscomb, 
supra: Judd v. Dike, 30 Minn. 380.” 

The same rule is applied in all jurisdictions. The gen¬ 
eral rule being that where trust money cannot be applied 
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either immediately or within a short time to the purposes 
of the trust, it is the duty of the trustee to make the 
fund productive to the cestui quo trust by the investment 
of all of it in some proper security. Smith v. Darby, 39 
Md. 26S, 280. 

In the case at bar they had a safe and convenient place 
to deposit the money, where it was immediately available 
to pay any obligations that matured and were guaranteed 
against any possibility of loss, but they refused to invest 
such funds, notwithstanding plaintiff’s urgings to do so. 

In the case at bar the trustees have had an average 
of more than $5,000.00 per year in their possession be¬ 
longing to the plaintiff which they refuse to invest. Such 
fund will increase to average more than .$10,000 per year 
for the entire 32 year term of the trust. The trustees 
make payments from the trust funds in its possession 
for plaintiff’s benefit once a year for taxes and mortgage 
insurance premiums, once every three years for hazard 
insurance, and probably never for replacement of equip¬ 
ment, but in no event more than once a year (JA 4). 

The adamant refusal of defendant trustees to invest 
plaintiff's funds for plaintiff’s benefit (JA 4, 26) is a 
flagrant violation of their duties. Even the Federal 
Housing Administrator, as insurer, has no absolute right 
to so conduct himself or to permit the trustees to conduct 
themselves to the detriment of the plaintiff. Most trus¬ 
tees, under mortgages similar to the one held and insured 
by the defendants in this case, either invest such trust 
funds for the benefit of the cestui que trustants or pay 
such cestui que trustants interest on moneys deposited 
with them (JA 42-3). 

Even if the Court should find that under the terms of 
the deed of trust and certificate of incorporation the plain¬ 
tiff should deposit the reserves for taxes, mortgage in¬ 
surance premiums, hazard insurance, and replacement of 
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equipment with the trustees, and that it failed to do so, 
yet the actions of the plaintiff in depositing such reserve 
funds in a building association which is insured by an 
instrumentality of the United States Government and 
which is a depository approved by the defendant. Federal 
Housing Administrator, for the deposit of such funds bv 
such trustees and the offer by the plaintiff to hold the 
trustee harmless by reason of such deposits in such build¬ 
ing associations and the refusal of such trustees to accept 
the exclusive right to withdraw such funds, should be 
viewed by the Court as a substantial compliance with the 
terms of the Deed of Trust and Certificate of Incorpora¬ 
tion so as to estop the defendants from threatening or 
taking any steps to declare the Deed of Trust in default 
or to foreclose under such Deed of Trust (JA 4-5, 35, 42). 

12. The court erred in failing to require the mortgagee 
and its agent to pay taxes on plaintiff’s project under 
protest as requested by the plaintiff. 

The action of the defendant mortgagee and its agent 
in refusing to pay the taxes on plaintiff’s project under 
protest, there being a dispute between the plaintiff and 
the taxing authorities concerning the basis of the front 
foot benefit assessment, is a direct disregard of plain¬ 
tiff's rights through which plaintiff may suffer without 
any possible benefit to said defendants (.TA 4, 26). Where 
the trustee requires the payment of taxes to it so that it 
in turn can pay the taxes for the cestui que trust, the 
trustee has a duty to pay such taxes under protest when 
requested to do so by such cestui que trust and the Court 
should have entered an order to that effect. 

13. The court erred in failing to hold that the defendants, 
the mortgagee and its agent, had no right to attor¬ 
neys’ fees. 

If the cestui que trust has a right to question by legal 
proceedings whether or not the trustees are exercising 
their discretion soundly and honestly Carrier v. Carirer , 


15 


supra, then certainly they should not be faced with a 
threat of being saddled with counsel fees as they were in 
this case (JA 43). It would be very inequitable indeed, 
to interpret this mortgage instrument so as to allow the 
trustees counsel fees in the case at bar. 

Upon said defendants raising such question the trial 
court should have forthwith ruled that they had no right 
to attorneys’ fees instead of excepting that issue from its 
final order of March 7, 1952. 

CONCLUSION 

It is respectfully urged that the order of the trial court 
of March 7, 1952 be reversed, with instructions to the 
trail court to: 

(1) enter a judgment for the plaintiff enjoining the 
defendants from foreclosing or threatening to foreclose 
under the Deed of Trust instrument for the reasons given 
by said defendants, as set forth in the complaint, 

(2) require the defendant mortgagee to pay the plain¬ 
tiff interest on reserve funds deposited with it while such 
funds are in it or its agent’s hands, 

(3) require the mortgagee or its agent to invest plain¬ 
tiffs reserve funds so as to earn income for the benefit 
of the plaintiff or to deposit such reserve funds in a 
building association insured by the Federal Savings and 
Loan Corporation to the extent of not more than $10,000 
in each building association, 

(4) require the defendant mortgagee to pay the plain¬ 
tiff the legal rate of interest in this jurisdiction on re¬ 
serve funds deposited by the plaintiff with such mortgagee 
or its agent in the event said mortgagee or its agent does 
not invest such trust funds for the benefit of the plain¬ 
tiff, 
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(5) require the defendant mortgagee or its agent to 
pay taxes on plaintiff's project under protest until such 
time as plaintiff’s dispute with the taxing authorities is 
finally adjudicated, and 

(6) hold that the mortgagees and its agent are not en¬ 
titled to attorneys’ fees. 

Harry Friedman 
Attorney for Appellant 
1025 Vermont Avenue, N.W. 
Washington 5, D. C. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MANCHESTER GARDENS, INC., (a Maryland corpora¬ 
tion), 10021 Raynor Road Silver Spring, Maryland, 
Plaintiff 


GREAT WEST LIFE ASSURANCE COMPANY, (a 
foreign corporation), Winnipeg, Canada (serve Met¬ 
ropolitan Mortgage Company, D. C. agent), THE 
METROPOLITAN MORTGAGE COMPANY, (a 
foreign corporation), 404 Washington Building, Wash¬ 
ington, 1). C., and FRANKLIN D. RICHARDS, Fed¬ 
eral Housing Commissioner, FEDERAL HOUSING 
ADMINISTRATION, Vermont Ave. and K St., N.W., 
Washington, 1). C., Defendants 

Civil Action No. 4859-51 


Complaint 

(For Injunction, Declaratory Judgment as to Rights 
Under Mortgage and Damages) 

1. This is an action for a declaratory judgment an 
injunction and damages. This Court has jurisdiction 
under Section 2201 of Title 28 of the United States Code, 
as amended, and Federal Rules of Civil Procedure, No. 
57. It is brought on behalf of the plaintiff and all of the 
many other mortgagors under mortgages insured under 
Section 608 of the National Housing Act, as amended. 

2. The plaintiff on to-wit, the 4th day of May, 1948, 
as the owner, and mortgagor of a housing project known 

as Manchester Gardens, made, executed and de- 
2 livered to one Irving Trust Company a note in the 
sum of $343,800.00, together with a deed of trust 


securing the same; said note was and is insured by de¬ 
fendant, Franklin D. Richards, as the Federal Housing 
Commissioner of the Federal Housing Administration, an 
agency of the United States, hereinafter referred to as 
the insurer, under Section 60S of the National Housing 
Act as amended; said note was in due course of business 
purchased by defendant, Great West Life Assurance Com¬ 
pany, hereinafter referred to as the mortgagee or benefici¬ 
ary, who is the present owner and holder thereof; de¬ 
fendant, Metropolitan Mortgage Company, a corporation, 
is the agent and Washington representative of said mort¬ 
gagee and will hereinafter be referred to as the agent, 
mortgagee or beneficiary. All of plaintiff’s dealings with 
the mortgagee have been with said agent. 

3. Said note provides that interest only is payable 
monthly, beginning on the 1st day of June, 1.94S, to and 
including July 1, 1949; thereafter said note is payable in 
monthly installments of interest and principal of $1,575.75, 
beginning August 1, 1949, until paid. These provisions of 
the note have been complied with to date. 

4. Paragraph numbered 2 of the deed of trust pro¬ 
vides, that in order more fully to protect the security of 
the deed of trust, the plaintiff, together with and in addi¬ 
tion to the payments on the note, will pay to the mort¬ 
gagee in a single payment monthly, sums sufficient to ac¬ 
cumulate a reserve in the hands of the mortgagee one 
month prior to their due date, the annual mortgage in¬ 
surance premium, hazard insurance premiums and taxes, 
“such sums to be held by the beneficiary in trust to pay 
said” items. (Emphasis supplied). The plaintiff has paid 
such sums to the mortgagee, in cash each month through 
September 1951. 

5. In addition to the above, the mortgagee has 
3 demanded and the plaintiff has paid to it, in cash, 
the sum of $123.67 monthly since August 1, 1947, 
as a reserve for replacements of certain of plaintiff’s 
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equipment. Through September 1951, the mortgagee had 
and still has in its possession $3,215.42 for such purpose, 
belonging to said plaintiff. 

6. The plaintiff for more than two years has requested 
the mortgagee to pay the taxes on plaintiff’s said project 
under protest as there is a dispute between the plaintiff 
and the taxing authorities concerning the basis of the 
front foot benefit assessment. Plaintiff has requested the 
mortgagee to inform plaintiff in writing that it was doing 
so, but up to this time the mortgagee has failed to so 
inform the plaintiff or to make such notation on the tax 
payments. 

7. The mortgagee’s records of plaintiff's account shown 
to plaintiff on October 5, 1951, were maintained in an 
erroneous manner, its records through September 30, 
1951, showing a deficit in tax reserves whereas in fact 
said mortgagee had on hand more than sufficient to pay 
all charges through September 30, 1951. 

S. Said mortgagee has had in its possession for more 
than two years an average of $5,000.00 per year of 
plaintiff’s funds and under the terms of said deed of 
trust said funds will increase to average $10,000 per year 
or more for approximately 32 years until the loan ma¬ 
tures on February 1, 19S2. 

9. Payments for mortgage insurance premiums and 
taxes are made once each year, and payment for hazard 
insurance is made once each three years. Up to this time 
no payments have been made for replacements of equip¬ 
ment and the probabilities are such payments will not 
be made more than once each year. 

10. Said mortgagee refuses to deposit plaintiff’s money 
in a building association insured by the Federal Savings 

and Loan Insurance Corporation, an agency of the 
4 United States Government, such association having 
been approved by the insurer as a depository of 


reserve funds by the mortgagee; refuses to invest plain¬ 
tiff’s money in bonds of the United States; and refuses 
to pay plaintiff interest on such money. 

11. Said defendants have taken the position that the 
said reserve funds deposited with the mortgagee are under 
its absolute control, and plaintiff has no rights with re¬ 
spect thereto. If this is so then the said mortgagee must 
use said trust funds to produce an income during the time 
they are in its possession and control. 

\ 2 . Because of said mortgagee’s refusal to deposit 
plaintiff’s funds in an interest bearing account or pay 
plaintiff interest on funds deposited with it or to advise 
plaintiff what it proposed to do with plaintiff’s funds in 
its hands, the plaintiff on to-wit, October 9, 1951, paid the 
mortgagee the principal and interest due in October as 
provided by said note, and opened an interest bearing 
account in the Interstate Building Association in the Dis¬ 
trict of Columbia with the sum of $74S.63, which is the 
monthly deposit for reserves for October 1951 demanded 
by said mortgagee, in plaintiff’s name as trustee for the 
mortgagee and agent. Plaintiff sent the passbook therefor 
to the agent and advised it that plaintiff would give the 
mortgagee and/or the agent exclusive authority to with¬ 
draw funds from said account for the payment of the 
items as they matured, and that plaintiff would bear any 
loss resulting from such deposits. The mortgagee, how¬ 
ever, refuses to accept the exclusive right to withdraw 
funds from said building association account. The No¬ 
vember 1951 payments of $1575.75 and $748.63 were made 
in the same manner. 

13. On to-wit, the 19th day of October, 1951, the in¬ 
surer advised the plaintiff that the agent had advised 
him of the manner of making the October payment 
5 and that as insurer, he considered plaintiff’s pro¬ 
cedure contrary to the terms of the deed of trust 
and certificate of incorporation and gave plaintiff ten days 
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within which to correct the procedure. This is not true 
as under plaintiff’s certificate of incorporation and deed 
of trust plaintiff is not required to deposit any money 
with the mortgagee as a reserve for the replacement of 
equipment, thereby leaving in the hands of the mortgagor 
more than sufficient funds for the other reserves. 

14. Plaintiff has been advised by the defendants that 
because of plaintiff’s action in placing the reserves pay¬ 
ment in said building association plaintiff’s loan is in 
default and defendants are now threatening or taking 
steps to foreclose under said deed of trust because of 
such alleged default. 

15. Plaintiff’s loan is current. Plaintiff’s reserves are 
current through September 30, 1951, under any view of 
the obligations of plaintiff and are actually current 
through this date, the reserves for October and November 
1951 having been deposited in said Interstate Building 
Association in trust for the mortgagee’s benefit. 

16. Plaintiff’s project is in above average condition. 
Plaintiff is solvent. Defendants are threatening to fore¬ 
close solely because of the deposit of plaintiff’s reserve 
funds in said building association. 

17. The deed of trust is quiet as to the payment of 
interest on reserve funds. 

18. The plaintiff would suffer irreparable injury and 
loss without any benefit to the defendants if said defend¬ 
ants declared plaintiff’s loan in default and foreclosed 
under said deed of trust. 

19. The action proposed by the defendants is illegal, 
inequitable, and will cause the plaintiff irreparable injury 
because of the present mortgage money laws and mar¬ 
ket. 

6 20. The plaintiff has endeavored to have the de¬ 

fendants consent to the deposit of plaintiff’s re- 


serve funds in interest bearing accounts but the defend¬ 
ants have refused to do so and now threaten unconscion¬ 
able action against the plaintiff as hereinabove set forth. 

21. This is a novel question that apparently has not 
been adjudicated before as to Section 60S projects and 
should be decided by the courts for the benefit and guid¬ 
ance of the plaintiff and defendants, and the thousands 
of others in the same position as the parties hereto. 

WHEREFORE, the plaintiff demands: 

1. That'the defendants be enjoined pendente lite and 
permanently from declaring the plaintiff's loan in default 
and to take any action toward foreclosing under the deed 
of trust securing said loan for the reason that plaintiff’s 
procedure in maintaining reserve funds is incorrect. 

2. That the court order the defendant mortgagee to 
pay the plaintiff interest on reserve funds deposited with 
it. 

3. That the court permit the plaintiff to deposit its 
reserve funds in an interest bearing account in the Inter¬ 
state Building Association or other building association 
insured by the Federal Savings and Loan Insurance Cor¬ 
poration for the benefit of the mortgagee and itself, to the 
extent of not more than $10,000 in each building associa¬ 
tion. 

4. That the court require defendant mortgagee to pay 
taxes on plaintiff’s project under protest until such time 
as plaintiff’s dispute is finally adjudicated. 

5. And for such other and further relief as to the 
court may seem just and proper. 

/s/ Harry Friedman 
Harry Friedman 
Attorney for Plaintiff 
1025 Vermont Ave., N.W., 
Washington 5, D. C. 


7 DISTRICT OF COLUMBIA, ss: 

Harry Friedman, being first duly sworn, on oath 
deposes and says that he has read the foregoing Com- 
plaint and that the statements of fact therein are true. 

/s/ Harry Friedman 
Harry Friedman 

Subscribed and sworn to before me this 23rd day of 
November, 1951. 

/s/ Leube T. Brown 

Notary Public, D. C. 

My Commission Expires February 29, 1956. 

* * • # 


10 Filed Dec 15 1951 Harry M. Hull, Clerk 

Motion To Dismiss Or In The Alternative For 
Summary Judy merit 

Come now the defendants. Great West Life Assurance 
Company and the Metropolitan Mortgage Company by 
their Attorneys and move the Court as follows: 

(1) to dismiss the action because the complaint fails 
to state a claim against defendants upon which relief can 
be granted. 

(2) for summary judgment on the ground that there is 
no genuine issue of material fact, and the defendants are 
entitled to judgment as a matter of law. 

/s/ George Morris Fay 

FAY AND ANDERSON 
Attorneys for Defendants 
912 Washington Building 
Washington 5, D. C. 


22 Exhibit 1 

Deed of Trust Note 

$343,S00.00 , Maryland. 

May 4, 194S. 

For value received, Manchester Gardens, Inc. promises 
to pay to Irving Trust Company, a corporation of the 
state of New York or order, at its principal office in the 
City of New York or at such other place as may be desig¬ 
nated in writing by the holder of this note, the principal 
sum of three hundred forty-three thousand eight hundred 
and no/100 Dollars ($343,S00.00), with interest from date 
at the rate of four per centum (4%) per annum on the 
unpaid balance until paid. The principal and interest shall 
be payable in monthly installments as follows: 

Interest alone payable monthly on the first day of June, 
194S, and on the first day of each month thereafter to and 
including July 1, 1949. Thereafter commencing on the 
first day of August, 1949, installments of interest and 
principal shall be paid in the sum of one thousand five 
hundred seventy-five and 75/100 Dollars ($1,575.75), each, 
such payments to continue monthly thereafter on the first 
dav of each succeeding month until the entire indebtedness 
has been paid. In any event the balance of principal (if 
any) remaining unpaid, plus accrued interest, shall be due 
and payable on February 1, 19S2. The installments of in¬ 
terest and principal shall be applied first to interest at the 
rate of four per centum (4%) per annum upon the princi¬ 
pal sum or so much thereof as shall from time to time re¬ 
main unpaid, and the balance thereof shall be applied on 
account of principal. 

Privilege is reserved to make prepayments on the prin¬ 
cipal debt in amounts equal to one or more of the next 
succeeding required monthly payments to principal on 
any monthly payment date without a payment charge; 
provided that the amount so paid during any calendar 
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year in addition to the regular principal payments falling 
due within such calendar year shall not exceed 15% of the 
original principal sum payable thereunder; provided fur¬ 
ther that payments in full of the debt may be made on 
any monthly payment date, if at the time of making such 
payment there shall also be paid, as consideration for the 
privilege of such prepayment, a sum equal to 5% of the 
original principal amount of the debt if payment is re¬ 
ceived by the holder hereof prior to August 1, 1954, and 
a sum equal to 2% of the original principal amount of 
the debt if payment is received by the holder hereof at 
any time on or after August 1, 1954, and prior to matu¬ 
rity. In addition to the foregoing, the holder hereof shall 
pay the adjusted premium charge due the Federal Hous¬ 
ing Commissioner in accordance with the terms of the 
Deed of Trust securing this note, and no prepayments 
hereunder shall be made except upon giving thirty days’ 
prior written notice to the holder hereof. 

If default be made in the payment of any installment 
under this note, and if such default is not made good 
prior to the due date of the next such installment, the 
entire principal sum and accrued interest shall at once 
become due and payable without notice, at the option of 
the holder of this note. Failure to exercise this option 
shall not constitute a waiver of the right to exercise the 
same in the event of any subsequent default. 

Xo default shall exist by reason of nonpayment of any 
required installment of principal so long as the amount of 
optional additional prepayments of principal already 
made, as permitted by the Deed of Trust securing this 
note, equals or exceeds the amount of such required in¬ 
stallment of principal. 

All parties to this note, whether principal, surety, guar¬ 
antor, or endorser hereby waive presentment for payment, 
demand, protest, notice of protest, and notice of dishonor. 



In Testimony Whereof, Manchester Gardens, Inc., a 
Maryland Corporation has caused this instrument to be 
executed in its corporate name by Harry Friedman its 
President, attested by Rae Friedman, its Secretary and 
its corporate seal to be hereunto affixed, all as of the day, 
month, and year first above written. 

MANCHESTER GARDENS, INC. 

By Harry Friedman 
President. 

Harry Friedman 

(Corporate Seal) 

Attest: /s/ Rae Friedman 

Rae Friedman, Secretary. 

This note is identified by the signature of one of the 
Trustees in the Deed of Trust securing it. 

/s/ Albert A. Bliss 

Trustee. 

23 Pay to the order of The Great-West Life 
Assurance Company without recourse. 

IRVING TRUST COMPANY 
By /s/ P. Koreen 

Assistant Secretary 

February 25, 1949 

Pay to the order of the Northwestern National Bank of 
Minneapolis without recourse. 

Illegible 

Assistant Secretary 
Illegible 

For the Manager, Mortgage Investments. 
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F 416 

STATE OF MARYLAND 
Loan Xo. 

Deed of Trust Note 
(For use under Section 60S only) 

TO 

No. 000-42044 

Insured under Section 60S of the National Housing Act 
and Regulations thereunder of the Federal Housing Com¬ 
missioner. In effect on May 4, 194S. To the extent of ad¬ 
vances approved by the Commissioner 

Federal Housing Commissioner 

By /s/ E. AY. Burdette (Authorized agent) 

Date May 4, 194S. 

A total sum of $343,800, has been approved for insur¬ 
ance hereunder by the Commissioner. 

Federal Housing Commissioner 
By /s/ E. AAA Burdette (Authorized agent) 

Date Feb. 17, 1949. 

Reference is made to the Act and to the Regulations 
thereunder covering assignments of the insurance protec¬ 
tion on this note. 

• • • # 

24 Exhibit 2 

Deed of Trust 

This Deed of Trust, made and entered into this 4th day 
of May, in the year 1948, by and between Manchester Gar¬ 
dens, Inc. a corporation organized and existing under the 
laws of the State of Maryland, having its principal place 
of business at Silver Spring, Maryland, party hereto of 
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the first part, hereinafter sometimes referred to as the 
“Grantor,” and Albert A. Bliss and James W. Gill, as 
Trustees, party of the second part, hereinafter sometimes 
referred to as the “Trustee,” and Irving Trust Company 
a corporation organized and existing under the laws of the 
State of New York, with its principal office in the City of 
New York, State of New York, party hereto of the third 
part and hereinafter sometimes referred to as the “Bene- 
fiiciary” (which designations shall include the respective 
successors and assigns and the successors in the interest 
of the several parties). 

Whereas, the party of the first part is justly indebted 
to the party of the third part in the full sum of three 
hundred forty-three thousand eight hundred and no/100 
Dollars ($343,S00.00), for money borrowed, for which 
amount the said party of the first part has made and 
issued its one certain promissory note bearing even date 
with these presents, under its corporate seal, signed with 
its corporate name by its President, and attested by its 
Secretary, payable as follows: 

Interest alone payable monthly on the first day of June, 
194S, and on the first day of each month thereafter to and 
including Julv 1, 1949. Thereafter commencing on the 
first day of August, 1949, installments of interest and 
principal shall be paid in the sum of one thousand five 
hundred seventy-five and 75/100 Dollars ($1,575.75) each, 
such payments to continue monthly thereafter on the first 
dav of each succeeding month until the entire indebtedness 
has been paid. In the event the balance of principal (if 
any) remaining unpaid, plus accrued interest shall be due 
and payable on February 1, 1982. The installments of 
interest and principal shall be applied first to interest at 
the rate of four per centum (4%) upon the principal sum 
or so much thereof as shall from time to time remain un¬ 
paid, and the balance thereof shall be applied on account 
of principal. 
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And Whereas, the Grantor desires to secure to the Bene¬ 
ficiary the full and punctual payment of said debt and 
interest thereon, and the performance of the covenants 
herein contained, as well as any and all renewals or ex¬ 
tensions of said note, or of any part thereof, with inter¬ 
est thereon: and also to secure the reimbursement to the 
holder! or holders of said note and to the Trustee or sub¬ 
stitute trustee, and any purchaser or purchasers, grantee 
or grantees under any sale or sales under the provisions of 
this Trust for all money which may be advanced as herein 
provided for, and for any and all costs and expenses (in¬ 
cluding reasonable attorney's fees) incurred or paid on 
account of any litigation at law or in equity which may 
arise in respect to this Trust, or to the indebtedness or to 
the property herein mentioned, or in obtaining possession 
of the premises after any sale which may be made as 
hereinafter provided for; 

Now, Therefore, This Deed of Trust Witnesseth: That 
the said Grantor, in consideration of the premises and of 
One Dollar ($1), to it in hand paid by the Trustee (the 
receipt of which, before the sealing and delivery of these 
presents, is hereby acknowledged), lias granted and con¬ 
veyed, and does hereby grant and convey unto the Trus¬ 
tee, in fee simple, the following-described land and prem¬ 
ises with the easements, rights, ways, and appurtenances 

thereunto belonging, situate, and lying in. 

., in the County of Prince Georges, State of 

Maryland, more particularly described as follows: 

Lot numbered Three (3) in Block lettered “B-l,” in the 
subdivision known as “New Hampshire Estates,’’ as per 
plat recorded in Plat Book 14, at folio 48, one of the Land 
Records of Prince Georges County, Maryland. 

Subject to the effect of the dedication to public use of 
the alley as shown on plat recorded in plat book 15, folio 
IS, one of the plat records of Prince Georges County, 
Maryland. 
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* * * * 

25 Second: Upon any default being made in the pay¬ 
ment of said note or of any installment of principal 
or interest thereon, or on any renewal or extension thereof 
or of any note or notes hereafter given for interest cover¬ 
ing any extension, with interest thereon from maturity of 
the same, when and as the same shall become due and 
payable; or upon any default in payment, when due, of 
any tax, water rate or assessment, general or special, now 
or hereafter assessed against said land and premises, or 
any part thereof, while this Trust exists; or upon any de¬ 
fault in keeping, while this Trust exists, the buildings or 
other improvements now or hereafter erected on said 
land insured against loss by fire or other hazard in com¬ 
panies and amounts satisfactory to the Beneficiary and 
the Federal Housing Commissioner; or upon default in 
payment on demand of any sum or sums advanced by the 
holder or holders of said note on account of any costs 
and expenses of this Trust, or on account of any such tax 
or assessment, water rate or insurance, or expense of liti¬ 
gation, or on account of any lien, deed of trust, or mort¬ 
gage on said land and premises prior in lien to this Trust, 
with interest thereon at four per centum (4%) per annum 
from date of advance; or upon default in the performance 
of any of the covenants or agreements herein or in said 
note contained; then upon any and every such default so 
made as aforesaid and a continuation thereof for thirty 
(30) days after written notice as hereinafter provided, the 
said Trustee, or substitute trustee, shall sell the aforesaid 
land and premises and improvement at public auction at 
such time and place, upon such terms and conditions, and 
after such previous public notice, with such postponement 
of sale or resale, as the Trustee, or substitute trustee, 
shall deem best for the interest of all parties concerned; 
and (the terms of sale being complied with) shall convey 
the same in fee to the purchaser or purchasers at the cost 
of Grantor or of the purchaser the land, premises and im- 
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provements so sold, such purchaser being hereby dis¬ 
charged from all liability for the application of the pur¬ 
chase money; and shall apply the proceeds of sale (after 
paying all expenses of sale, all taxes, water rates, and 
assessments thereon due, all sums advanced as herein pro¬ 
vided for, with interest as aforesaid, and a trustee’s com¬ 
mission of one per centum (1 c /c) on the gross amount of 
sales), to the payment of the aforesaid indebtedness or so 
much thereof as may then remain unpaid, whether then 
due or not, and the interest thereon to date of payment 
(it being agreed that the said note shall, upon such sale 
being made before the maturity of said note ,or before the 
maturity of any renewal or extension thereof, be and be¬ 
come immediately due and payable, at the election of the 
holder thereof), paying over the surplus, if any, to the 
said Grantor, its successors or assigns, upon the sur¬ 
render and delivery to the purchaser, his, her, its or their 
heirs or assigns, of possession of the land, premises, and 
improvements so sold and conveyed, as aforesaid, less the 
expense, if any, of obtaining possession thereof. 

The Grantor, in order more fully to protect the security 
hereof, covenants and agrees as follows: 

1. That it will pay the indebtedness at the times and in 
the manner as hereinbefore provided. If this debt is paid 
in full prior to maturity and while insured under the 
National Housing Act, all parties liable for payment there¬ 
of hereby agree to be jointly and severally bound to pay 
to tile holder hereof the adjusted premium charge referred 
to in Section 2, Article III, of the applicable Regulations 
for Section 60S; provided that such adjusted premium 
charge shall not exceed the aggregate amount of premium 
charges which would have been payable if the note and 
Deed of Trust had continued to be insured until maturity 
and shall be subject to all exceptions contained in said 
Regulations. 
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2. That, in order more fully to protect the security of 
this Deed of Trust, the Grantor, together with and in addi¬ 
tion to, the monthly payments of principal and interest 
under the terms of the note secured hereby, beginning on 
the first day of the first month after the date hereof and 
monthly thereafter until the said note is fully paid, will 
pay to the Beneficiary the following sums: 

(a) If and so long as said note of even date and this 
Deed of Trust are insured under the provisions of the Na¬ 
tional Housing Act, an amount sufficient to accumulate in 
the hands of the Beneficiary one month prior to its due 
date the annual mortgage insurance premium, in order to 
provide the Beneficiary with funds to pay such premium 
to the Federal Housing Commissioner pursuant to Section 
60S of the National Housing Act, as amended, and Regula¬ 
tions thereunder. 

(b) A sum equal to the ground rents, if any, next due, 
plus the premiums that will next become due and payable 
on policies of fire and other hazard insurance covering 
the premises covered hereby, plus water rates, taxes and 
assessments next due on the premises covered hereby (all 
as estimated by the Beneficiary) less all sums already paid 
therefor divided by the number of months to elapse before 
one month prior to the date when such ground rents, 
premiums, water rates, taxes and assessments will become 
delinquent, such sums to be held by the Beneficiary in 
trust to pay said ground rents, premiums, water rates, 
taxes, and special assessments. 

(c) All payments mentioned in the two preceding sub¬ 
sections of this paragraph and all payments to be made 
under the note secured hereby shall be added together and 
the aggregate amount thereof shall be paid by the Grantor 
each month in a single payment to be applied by the Bene¬ 
ficiary to the following items in the order set forth: 

(I) premium charges under the contract of insurance 
with the Federal Housing Commissioner; 
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(II) ground rents, if any, taxes, water rates, assess¬ 
ments, fire and other hazard insurance premiums; 

(III) interest on the note secured hereby; and 

(IV) amortization of the principal of said note. 

Any deficiency in the amount of such aggregate monthly 
payment shall, unless made good by the Grantor prior to 
the due date of the next such payment, constitute an 
event of default under this Deed of Trust. 

• * • • 

26 o. Any excess funds accumulated under (b) of 
the preceding paragraph remaining after payment 
of the items therein mentioned, shall be credited to sub¬ 
sequent monthly payments of the same nature required 
thereunder; but if any such item shall exceed the estimate 
therefor the Grantor shall without demand forthwith make 
good the deficiency. Failure to do so before the due date 
of such item shall be a default hereunder. In case of 
termination of the Contract of Mortgage Insurance by 
prepayment of the debt in full, or otherwise (except as 
hereinafter provided), accumulations under (a) of the 
preceding paragraph hereof not required to meet pay¬ 
ments due under the Contract of Mortgage Insurance, shall 
be credited to the Grantor. If the property is sold under 
foreclosure or is otherwise acquired by the Beneficiary 
after default, anv remaining balance of the accumulations 
under the preceding paragraph shall be credited to the 
principal of the debt secured hereby as of the date of 
commencement of foreclosure proceedings or as of the date 
the property is otherwise acquired: and accumulations 
under (a) of the preceding paragraph shall be likewise 
credited unless required to pay sums due the Commis¬ 
sioner under the Contract of Mortgage Insurance. 

4. That Grantor will pay all taxes, assessments, water 
rates, and other governmental or municipal charges, fines, 
or impositions, for which provision has not been made by 
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it as hereinbefore provided, and in default thereof the 
Beneficiary may pay the same. 

5. To keep said land and premises and the improve¬ 
ments now or hereafter erected thereon free from all stat¬ 
utory liens and claims of every kind. 

6. To keep all buildings, fences and other improve¬ 
ments now or hereafter erected on said land and premises 
in good order and repair and not to do or permit waste. 

7. That the Grantor will keep the improvements now 
existing or hereafter erected on the mortgaged property 
insured against loss by fire and such other hazards, cas¬ 
ualties, and contingencies, as may be stipulated by the 
Commissioner upon the insurance of the mortgage and 
other hazards as may be required from time to time by 
the Beneficiary, and all such insurance shall be carried in 
such companies and be for such periods as may be re¬ 
quired by the Beneficiary, and be in an amount which 
will comply with the coinsurance clause applicable to the 
location and character of the property but not less than 
eighty per centum (S0%) of the actual cash value of the 
insurable improvements and equipment of the property. 
Such policies shall be in standard form and endorsed with 
standard mortgagee clause with loss payable to the Bene- 
fieiarv and the Federal Housing Commissioner as interest 
may appear, and shall be deposited with the Beneficiary. 

That if the premises covered hereby, or any part there¬ 
of, shall be damaged by fire or other hazard against which 
insurance is held as hereinbefore provided, the amounts 
paid by any insurance company pursuant to the contract 
of insurance shall, to the extent of the indebtedness then 
remaining unpaid, be paid to the Beneficiary, and at its 
option, may be applied to the debt or released for the 
repairing or rebuilding of the premises. 

S. To pay all costs and expenses and attorney’s fees 
(including continuation of abstract) of the Trustee and of 
the Beneficiary in case of any litigation involving this 
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property or in presenting claim under any administration 
or other proceeding where proof of claim is required by 
law to be filed. 

9. The irrevocable power to appoint a substitute trus¬ 
tee or trustees is hereby expressly granted to the Bene¬ 
ficiary, its successors and assigns, to be exercised at any 
time hereafter without notice and without specifying any 
reason therefor, bv filing for record in the office where 
this instrument is recorded a deed of appointment. The 
Grantor for itself, its successors and assigns, and the 
Trustee herein named, or that hereafter may be substi¬ 
tuted hereunder, expressly waives notice of the exercise 
of this power and the giving of bond by any trustee, as 
well as any requirement for application to any court for 
the removal, appointment or substitution of any trustee 
hereunder. 

10. In the event of any default in any of the covenants 
or conditions of this instrument, the rents and profits of 
said land and premises are hereby assigned to the Trustee 
for the purposes hereinafter set forth in paragraph 11 
hereof. 

* * * * 

15. A breach of any promise in this Deed of Trust or 
in the note secured hereby shall constitute a default here¬ 
under, and if such default shall continue for thirty (30) 
days after written notice as provided herein, then at the 
option of the holder the entire indebtedness hereby se¬ 
cured shall become due, payable, and collectible then and 
thereafter as the Beneficiary may elect, regardless of the 
date of maturity. 

16'. Any notice, demand or request required or per¬ 
mitted hereunder to be given to the Grantor shall be suf¬ 
ficiently given if in writing and either (a) sent to the 
owner of the land and premises last appearing on the rec¬ 
ords of the Beneficiary by registered first-class mail, post¬ 
age prepaid, at the address last appearing on said rec- 
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ords; or (b) delivered to or served upon an officer of the 
owner or at the site of the mortgaged property upon the 
superintendent or assistant superintendent of the owner, 
or upon a person performing the functions of superintend¬ 
ent or assistant superintendent. 

17. That the Beneficiary under this Deed of Trust, in 
any action to foreclose, shall be entitled to the appoint¬ 
ment of a receiver of the rents and profits of the mort¬ 
gaged premises as a matter of right and without notice, 
with power to the Trustee to collect the rents, issues, and 
profits of said mortgaged premises, due and becoming due 
during the pendency of such foreclosure suit, such rents 
and profits being hereby expressly assigned and pledged 
as additional security for the payment of the indebtedness 
secured by this Deed of Trust, without regard to the value 
of the mortgaged premises or the solvency of any person 
or persons liable for the payment of the mortgage indebt¬ 
edness. The Grantor for itself and any subsequent owner 
hereby waives any and all defenses to the application for 
appointment of a receiver as above, and hereby specifically 
consents to such appointment without notice, but nothing 
herein contained is to be construed to deprive the Bene¬ 
ficiary of any other right, remedy, or privilege it may now 
have under the law to have a receiver appointed. The 
provision for the appointment of a receiver of the rents 
and profits, and the assignment of such rents and profits, 
is made an express condition upon which the loan hereby 
secured is made. The rights and remedies provided for 
herein shall be deemed to be cumulative and in addition to, 
and not in limitation of, those provided by law. 

And the said Grantor does hereby covenant for itself, 
its successors and assigns, that it is seized of said land 
and premises in fee simple and has the right to convey 
the same to the said Trustee, that the said Trustee shall 
have quiet possession thereof, free from all encumbrances, 
and that it, the said Grantor, will execute such further 
assurances of the said land and premises as may be 
requisite. 
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That this Deed oi' Trust and the note secured hereby 
were executed and delivered to secure moneys advanced 
or to be advanced and to be used in the construction of 
certain improvements on the lands herein described, in 
accordance with a building loan agreement between the 
Grantor and the Beneficiary dated May 3, 1948, which 
building loan agreement (except such part or parts thereof 
as may be inconsistent herewith) is incorporated herein 
by reference to the same extent and effect as if fully 
set forth and made a part of this Deed of Trust, which 
said building loan agreement Grantor herebv covenants to 
perform; and if the construction of the improvements to 
be made pursuant to said building loan agreement shall 
not be carried on with reasonable diligence, or shall 
27 be discontinued at any time for any reason other 
than strikes or lock-outs, the Trustee, at the re¬ 
quest and on behalf of the Beneficiary after due notice to 
the Grantor or any subsequent owner, is hereby invested 
with full and complete authority to enter upon the said 
premises, employ watchmen to protect such improvements 
from depredation or injury, and to preserve and protect 
the personal property therein, and to continue any and all 
outstanding contracts for the erection and completion of 
said building or buildings, to make and enter into con¬ 
tracts and obligations wherever necessary, either in its 
own name or in the name of the Grantor, or other owner, 
and in the name and for the account of the Beneficiary to 
pay and discharge all debts, obligations, and liabilities in¬ 
curred thereby. All such sums so advanced by and for the 
account of the Beneficiary (exclusive of advances of the 
principal of the indebtedness secured hereby) shall be 
added to the principal of the indebtedness secured hereby 
and shall be secured by this Deed of Trust and shall be 
due and payable on demand with interest at the rate of 
four per centum (4%) per annum, but no such advances 
shall be insured unless same are specifically approved by 
the Federal Housing Commissioner prior to the making 
thereof. The principal sum, with interest and other 
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charges provided for herein shall, at the option of the 
Beneficiary or holder of this Deed of Trust and the note 
secured hereby, become due and payable on the failure 
of the Grantor, or owner, to keep and perform anv of ihe 
covenants, conditions, and agreements of said building 
loan agreement. This covenant shall be terminated upon 
the completion of the improvements to the satisfaction 
of the Beneficiary and the making of the final advance as 
provided in said building loan agreement. 


That the improvements about to be made upon ihe 
premises conveyed by this Deed of Trust and all plans 
and specifications comply with all municipal ordinances 
and regulations made or promulgated by lawful authority, 
and that the same will upon completion comply with all 
such municipal ordinances and regulations and with the 
rules of the Board of Fire Underwriters having .jurisdic¬ 
tion. In the event the Grantor shall at any time fail to 
comply with such rules, regulations and ordinances which 
are now or may hereafter become applicable to the said 
premises, after due notice and demand by the Beneficiary, 
thereupon the principal sum and all arrears of interest 
and other charges provided for herein shall, at the option 
of the Beneficiary become due and payable. 


In Testimony Whereof, the said party hereto of the first 
part has caused these presents to be executed in its cor¬ 
porate name by Harry Friedman, its President, attested 
by Rae Friedman its Secretary, and its corporate seal to 
be hereunto affixed, said officers being thereunto dulv au- 
thorized, all as of the day, month, and year first herein¬ 
above written. 

MANCHESTER GARDENS, INC. 

By Harry Friedman 
President. 

Harry Friedman 

Attest: 

/s/ Rae Friedman, Secretary. 

Rae Friedman 
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District of Columbia) 

County of ) 

to wit: 

I herobv certify that on this 4th day of May in the year 
194S, before me, the subscriber, personally appeared 
Harry Friedman President of Manchester Gardens, Inc., 
and on behalf of the said corporation acknowledged the 
foregoing instrument to be the act and deed of said 

Witness my hand and notarial seal the day and year 
first above written. 

(Seal) /s/ E. S. Fitzgerald 

Notary Public 

My commission expires March 1, 1949. 

May 4 194S 3:44 PM 

• • • * 

2S Filed Dec 15 1951 Harry M. Hull, Clerk 

Civil Action No. 4S59-51 
Affidavit 

DISTRICT OF COLUMBIA: SS 

H. Loy Anderson being first duly sworn upon his oath 
deposes and says: 

That he is the President of the Metropolitan Mortgage 
Company, a Maryland corporation, with its principal office 
located at Silver Spring, Maryland, and with an office 
located at 925 Washington Building, Washington, D. C. 

That the Metropolitan Mortgage Company was organ¬ 
ized for the purpose of originating and servicing loans 
on homes and apartments. The Great West Life Assur¬ 
ance Company of Winnipeg, Canada, a Federal Housing 
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Administration approved mortgagee, appointed said Met¬ 
ropolitan Mortgage Company as their correspondent for 
the Commonwealth of Virginia, State of Maryland 
29 and District of Columbia to originate and service 
loans for them. At the time of the appointment of 
the said correspondent, the officers of the Great West 
Life Assurance Company responsible for the appointment 
of such servicing agents and correspondents were advised 
that these mortgage loans were an attractive investment 
for insurance companies by reason of the fact that the 
securitv was insured bv the Federal Government, and 
payment of such loans and the handling of all funds in 
connection therewith would be made in accordance wi h 
the approved Federal Housing Administration’s instru¬ 
ments and procedures outlined by the Federal Housing 
Administration for the handling of payments on said 
mortgage loans. 

On February 25, 1949, the said deed of trust note was 
assigned to the Great West Life Assurance Company as 
evidence of the loan on the Manchester Gardens’ project, 
FHA No. 000-42044, and the Metropolitan Mortgage Com¬ 
pany was authorized and directed by the said Great West 
Life Assurance Company to receive payments on account 
of principal and interest, reserve for replacement, taxes 
and hazard insurance in accordance with the terms of the 
deed of trust, commitment for insurance and certificate of 
incorporation. 

That deponent is informed and believes that this loan 
would not have been purchased by the Great West Life 
Assurance Company if all funds necessary for the pay¬ 
ment of premium charges under the contract of insurance 
with the Federal Housing Commissioner, hazard insur¬ 
ance, real estate taxes and reserve for replacement were 
not to be under their absolute custody and control: that 
it is the further belief of deponent that the principals of 
the said Manchester Gardens, Inc. recognized this control 
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of such funds at the time the deed of trust was executed, 
and accepted the loan under such terms and conditions. 

Deponent is informed and believes that it was the duty 
of the Great West Life Assurance Company to require the 
said plaintiff mortgagor to make monthly payments to the 
defendant, Metropolitan Mortgage Company, in the 
30 sum of One Hundred Twenty-Three Dollars and 
Sixty-Seven Cents ($123.67) for the reserve for 
replacement, as provided for by the commitment for in¬ 
surance of the Federal Housing Administration and un¬ 
der the certificate of incorporation of the said Manchester 
Gardens, Inc. 

That it is the opinion of the deponent that the de¬ 
fendants have no responsibility to invest said reserve 
funds or to pay interest on any such funds coming into 
the possession of the defendants mortgagees. That it is 
the deponent's opinion that the defendant mortgagee is 
solely responsible for determining in what financial insti¬ 
tution the said funds shall be deposited and maintained 
in accordance with the provisions of the said deed of 
trust. That it is the opinion of the deponent that it is not 
a proper function of the defendant mortgagee, or its 
agent, to pay taxes under protest, and that it is the re¬ 
sponsibility of the plaintiff mortgagor to make any such 
protest. 

• # # • 
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31 Filed Dec 18 1951 Harry M. Hull, Clerk 
Motion for Summary Judgment 

Comes now Franklin D. Richards, the Federal Housing 
Commissioner, and by his attorney, the United States At¬ 
torney, moves this Court for summary judgment since 
there is no substantial issue as to any material fact and 
said defendant is entitled to judgment as a matter of law. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN, 
L T nited States Attorney. 

/s/ Ross O’Donoghue 

ROSS O’DONOGHUE, 
Assistant United States 
Attorney 

34 Filed Dec 18 1951 Harry M. Hull, Clerk 

Affidavit 

Comes Franklin D. Richards, Commissioner under the 
provisions of the National Housing Act, acting by and 
through Clyde L. Powell, Assistant Commissioner, pur¬ 
suant to authority conferred on him by the provisions of 
Section 604(g) of said Act, who, being first duly sworn, 
says that the Federal Housing Administration is the sole 
owner and holder of all of the preferred stock of Man¬ 
chester Gardens, Inc., con- * * sented by that certain stock 
certificate numbered “1”, a photostatic copy of which is 
identified as Exhibit “A” and attached hereto as a part 
hereof as fully and to the same extent as though herein 
at length set forth. 


** sisting of 100 shares of the par value of $1.00 per 
share and repre- 
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In witness whereof I herewith set my hand on this 14th 
day of December, 1951. 

FRANKLIN D. RICHARDS, 
COMMISSIONER, 

Federal Housing Administration 

By /s/ Clyde L. Powell 
Clyde L. Powell 
Assistant Commissioner 

DISTRICT OF COLUMBIA: ss 

Subscribed and sworn to before me, a Notary Public 
within and for the District of Columbia, on this 14th day 
of December, 1951 

/s/ Floyde C. Wheeler 
Notary Public. 

My Commission expires January 15,1953. 

35 Filed Dec IS 1951 Harry M. Hull, Clerk 

No. 1 100 Shares 

MANCHESTER GARDENS, INC. 

A MARYLAND CORPORATION 

This certifies that the Federal Housing Administration 
is the owner of One Hundred full-paid and non-assessable 
shares of the par value of $1.00 each of the PREFERRED 
STOCK OF MANCHESTER GARDENS, INC., trans¬ 
ferable on the books of the corporation by the holder 
hereof in person or by duly authorized attorney upon sur¬ 
render of this certificate properly endorsed. The desig¬ 
nation, preferences, voting powers, and other special 
rights or qualifications, limitations, or restrictions of the 
Preferred Stock are written on the back hereof, and this 
certificate and the shares represented hereby are issued 
and shall be subject to all of the provisions thereof, to all 
of which the holder by acceptance hereof assents. 
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IN WITNESS WHEREOF, the said corporation has 
caused this certificate to be signed by its duly authorized 
officers and to be sealed with the seal of the corporation 
this 4th day of May, 1948. 

/s/ Rae Friedman 

Rae Friedman, Secretary 

/s/ Harry Friedman 

Harry Friedman, President 

• • • • 

36 Filed Dec 18 1951 Harry M. Hull, Clerk 

The dsignations, preferences, voting powers, and other 
special rights or qualifications, limitations, or restrictions 
of the Preferred Stock are as follows: 

The holders of the preferred stock shall be entitled to 
receive, when declared by the directors, noncumulative divi¬ 
dends of per share per annum, before any sums are set 
apart for redemption of preferred stock or dividends to 
common stock. Preferred stock may be redeemed at par 
plus declared but unpaid dividends to date of redemption, 
provided that such stock shall be so redeemed upon, but 
not before the termination of any Contract of Mortgage 
Insurance covering any indebtedness of the corporation 
without obligation upon the Federal Housing Commis¬ 
sioner to issue debentures as result of such termination. 
No dividends shall be paid upon any capital stock (except 
with consent of holders of a majority of shares of each 
class of stock) until all amortization payments due under 
the mortgage insured by Federal Housing Administra¬ 
tion have been paid, and until a reserve fund for re¬ 
placements is established and maintained by allocation to 
such reserve of $123.67 per month for the purposes set 
forth in the Certificate of Incorporation. In the event of 
default by the corporation as defined in the Certificate of 
Incorporation, and during the period of such default, the 
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holders of preform! stock voting: as a class, may remove 
all existing: directors and elect new directors, provided 
one of said new directors must hold common stock. When 
such default is cured, the right to elect directors shall 
again vest in the holders of the common stock. 

• # * # 

37 Filed Jan 2 1952 Harry M. Hull, Clerk 

Ansirrr to Motion to Dismiss nr in the Alternative 
for Summary Judy merit 

The motion of the defendants. Great West Life Assur¬ 
ance Company and Metropolitan Mortgage Company 
should be denied for the following reasons: 

1. The complaint does state a claim upon which the 
plaintiff is entitled to relief. 

2. Plaintiff agrees there is no genuine issue of any 
material fact, but says it is entitled to a judgment in 
its favor as a matter of law. 

3. And for the reasons set forth in the Points and 
Authorities in support of this Answer attached hereto, 
and in the Complaint, which are hereby prayed to be 
read as a part hereof. 

/s/ Harry Friedman 
Harry Friedman 
Attorney for Plaintiff 

• • • • 


42 Filed Jan 2 1952 Harry M. Hull, Clerk 

Motion for Summary Judgment 

The plaintiff moves the Court to grant a summary 
judgment in its favor as a matter of law as the plaintiff 
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and defendants agree there is no dispute as to any ma¬ 
terial fact. 

/s/ Harry Friedman 
Harry Friedman 
Attorney for Plaintiff 

• # * * 

43 Filed Jan 2 1952 Harry M. Hull, Clerk 

Ansicer to Motion of Franklin D. Richards 
for Summary Judgment 

The motion of Franklin D. Richards, the Federal Hous¬ 
ing Administrator, should be denied for the following 
reasons: 

1. Plaintiff admits there is no dispute as to any ma¬ 
terial fact but says under the admitted facts set forth 
in the complaint plaintiff is entitled to a judgment in its 
favor. 

2. While said defendant in his points and authorities 
says he is only concerned with the reserve accumulation 
to the extent of the reserves for replacement as set 
forth in plaintiff’s charter, in his letter to plaintiff dated 
October 19, 1951, he said: 

“As holder of the Preferred Stock of Manchester Gar¬ 
dens, Inc., and as insurer of the mortgage on the property 
of Manchester Gardens, Inc., you are advised that we 
consider the procedure you have instituted to be con¬ 
trary to the terms of the Deed of Trust and Certificate 
of Incorporation. We expect this procedure to be cor¬ 
rected immediately * # •” 

and in his letter to plaintiff of December 1, 1951, he 
said: 

“We consider your action in not having directly 

44 deposited funds with the mortgagee’s agent as 
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called for under the Deed of Trust to be a default 
under the Deed of Trust and we are so advising the mort¬ 
gagee with the recommendation that the mortgagee take 
action available to it under the Deed of Trust by reason 
of such default.” 

3. The second paragraph of said defendant’s memo¬ 
randum quotes certain language from Article 6(f) of 
plaintiff’s Certificate of Incorporation. However, said 
defendant begins its quotation in the middle of a sentence 
and omits the immediately preceding language which 
nullifies the portion quoted until the happening of certain 
events which have not yet occurred. Article 6(f) pro¬ 
vides : 

“• * * Xo dividend shall be paid upon any of the 
capital stock of the corporation . . . until a reserve fund 
for replacements is first established * * *” et cetera. 

It therefore readily appears that this paragraph does 
not come into play until and unless a dividend is paid. 
Xo dividend has as yet been declared or paid. 

4. On the back of said defendant’s stock certificate, 
identified as its Exhibit A, is a provision similar to that 
set forth in said Paragraph 6(f). The applicable portion 
of the provision on said stock certificate states: 

“* * * Xo dividends shall be paid upon any capital 
stock . . . until all amortization payments . . . have been 
paid, and until a reserve fund for replacements is estab¬ 
lished and maintained by allocation to such reserve of 
$123.67 per month for the purposes set forth in the Cer¬ 
tificate of Incorporation * * 

5. Therefore such reserve fund for replacement is not 
yet required to be established and said defendant’s 

45 threat to take action against the plaintiff because 
of its alleged default is premature, and without 
authoritv. 


6. The language of Article 6(f) clearly implies that 
when such reserve fund is established either in cash or 
in obligations of the United States it should produce in¬ 
terest for the benefit of the plaintiff. 

7. Said defendant should be enjoined from threatening 
or taking any action to declare said loan in default. 
There is nothing in either plaintiff’s charter or Preferred 
Stock that requires the plaintiff to establish such reserve 
fund until a dividend is about to be declared. 

/s/ Harry Friedman 
Harry Friedman 
Attorney for Plaintiff 

# * * • 

46 MANCHESTER GARDENS, INC. 
CERTIFICATE OF INCORPORATION 

This is to certify: 

♦ # • • 

47 SIXTH: • # # 

• * • • 

50 (f) Anything to the contrary herein notwith¬ 
standing, no dividends shall be paid upon any of 

the capital stock of the corporation (except with the con¬ 
sent of the holders of a majority of the shares of each 
class of stock then outstanding) until all amortization 
payments due under the mortgage insured by the Federal 
Housing Commissioner have been paid, and until a re¬ 
serve fund for replacements is first established and 

51 maintained by the allocation to such reserve fund 
in a separate account with the mortgagee (or in 

the case of a deed of trust with the beneficiary) or in a 
safe and responsible depository designated by the mort¬ 
gagee commencing on the date of the first payment to¬ 
wards amortization of the principal of the mortgage 
insured by the Commissioner unless a later date is ap- 





34 A 


proved in writing by the holders of the preferred stock, 
of an amount equal to One Hundred Twenty-Three Dol¬ 
lars and Sixty-Seven Cents ($123.67) and a like amount 
monthlv thereafter. Such fund, whether in the form a 
cash deposit or invested in obligations of, or fully guar¬ 
anteed as to principal and interest by the United States 
of America, shall at all times be under the control of 
ihe mortgagee. Disbursements from such fund, whether 
for the purpose of effecting replacements of structural 
elements, furnishings and mechanical equipment of the 
project or for any other purpose, may be made only after 
receiving the consent in writing of the holders of the 
preferred stock. 

• • • • 

EIGHTH: (a) The happening of any of the follow¬ 
ing events shall constitute a default within the meaning 
of that word as used in this certificate: (1) the failure 
of the corporation to have dismissed within thirty (30) 
days after commencement, any receivership, bankruptcy 
or other form of liquidation instituted by or against the 
corporation: (2) the failure of the corporation to pay the 
principal, interest, or any other payment due on any note, 
bond, or other obligation executed by it, as called for by 
the terms of such instrument: (3) the failure of the cor¬ 
poration to establish and maintain the reserve fund for 
replacements provided for in Article Sixth, Section (f) 
hereof, or the use of such fund except as permitted in 
said section: (4) the failure of the corporation, con¬ 
tinuing for a period of fifteen (15) days, to perform 
any of the covenants, conditions or provisions required 
by it to be performed by this certificate, the by- 
53 laws of the corporation, the mortgage, or any con¬ 
tract to which the corporation and the Commis¬ 
sioner shall be parties, or fail to carry out in full the 
terms of any agreement whereby the loan covered by the 
insured mortgage is to be advanced or the project is to 
be constructed and operated. 


(b) In the event the mortgagor is in default under the 
terms of this Certificate of Incorporation or has failed 
to perform the covenants required by it to be performed 
under the terms of this certificate or by any mortgage 
insured by the Commissioner, the Commissioner may re¬ 
quire the corporatoin to furnish, at the expense of the 
corporation, a complete audit of its books of account duly 
certified by a certified public account. 

• • # * 

58 Filed Jan 18 1952 Harrv M. Hull, Clerk 

Affidavit of Mr. Lawton E. lnabinet, 
of Interstate Building Association 

DISTRICT OF COLUMBIA, ss: 

Lawton E. Inabinet, being first duly sworn, on oath 
deposits and says that he is the Assistant Secretary- 
Treasurer of the Interstate Building Association, and has 
personal knowledge of the facts hereinafter set forth: that 
the Interstate Building Association and the Metropolitan 
Mortgage Company are both located in the Washington 
Building in Washington, D. C.: that said association has 
been in business in the District of Columbia since 1933; 
that during its entire business life up to and including 
the present time money on deposit in said association has 
been paid out forthwith, on demand: that there is on 
deposit in the Interstate Building Association an account 
of Manchester Gardens, Inc., as Trustee for Great West 
Life Assurance Company and Metropolitan Mortgage 
Company. Account No. E-51-872, in which there was de¬ 
posited by plaintiff sums of $748.63, each in October, 
November and December, 1951 and January, 1952, and 
said sums still remain on deposit: that said funds could 
have been withdrawn on demand and can still be with¬ 
drawn on demand: that unon the order of Manchester 
Gardens, Tnc., the Interstate Building Association would 
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permit withdrawal of said funds from said account exclu¬ 
sively by any person or corporation properly authorized 

to withdraw said funds. 

/s/ Lawton E. Inabinet 
Lawton E. Inabinet 

Subscribed and sworn to before me this 17th day of 
January, 1952. 

/s/ Harry O. Clem 

Notary Public, D. C. 

My commission expires February 28th, 1954. 

* * * * 

59 Filed Jan 25 1952 Harry M. Hull, Clerk 

Motion for Further Consideration and to Permit Further 
Argument on the Motions for Summary Judgment 

or to Dismiss 

Now comes the plaintiff and moves the Court to recon¬ 
sider and to permit further argument on the plaintiff’s 
and defendants’ motions for summary judgment and the 
alternative motion of defendants, Great West Life Assur¬ 
ance Company and Metropolitan Mortgage Company to 
dismiss, and for reasons says: 

1. The Court has considered plaintiff’s complaint 
solely as an effort by the plaintiff to require defendants 
to permit plaintiff to deposit its reserve funds in an in¬ 
terest bearing account in a building association and on 
this ground has indicated it will dismiss the complaint 
against all defendants. 

2. However, plaintiff’s complaint is also an action 
against Great West Life Assurance Company and Metro¬ 
politan Mortgage Company for damages, a declaratory 
judgment and to require them to pay plaintiff’s taxes 
under protest. 
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3. An order dismissing the complaint which contains 
these issues would be res judicata even though not in¬ 
tended to by the Court. 

• • • • 

60 5. The Court indicated that plaintiff has a right 
to bring an action to recover interest from them 

but apparently overlooked the fact that its Prayer No. 2 
specifically asks for interest on the trust funds already 
deposited. Such relief is one of the facets of the present 
action and therefore the complaint should not be dis¬ 
missed as to mortgagee and its agent, who are trustees. 

• • • • 

7. The mortgagee and its agent admit that they have 
not paid taxes on plaintiff’s project under protest al¬ 
though requested to do so and an order requiring them 
to do so should be entered herein. 

8. Defendant mortgagee and its agent in their memo¬ 
randum in support of their motion to dismiss or in the 
alternative for summary judgment base their right not 
to invest the reserve funds deposited with them by plain¬ 
tiff and to completely and deliberately ignore plaintiff’s 
rights with reference to plaintiff’s money, on the erro¬ 
neous theory that the reserve moneys paid by plaintiff 
to said defendants belong absolutely to them and plaintiff 
has no interest whatsoever therein. 

9. The Court has already ruled that said reserve funds 
are not the property of the mortgagee: that it holds such 
money as trustee and that such funds belong to the plain¬ 
tiff. 

10. The Court is now requested to go the one logical 
step further and require the mortgagee to pay the 

61 plaintiff interest on such reserve funds deposited 
with the mortgagee and which it refuses to invest 

in any manner. 
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11. The inequitable conduct of said defendants is fur¬ 
ther highlighted by their seeking to mulct plaintiff for 
counsel fees for litigation induced by their own miscon* 
duct as trustees and their complete disregard of plain¬ 
tiff’s rights. 

♦ # • • 

13. Plaintiff's offer to give said mortgagee and trustee 
exclusive control of the reserve funds deposited in the 
Interstate Building Association is a constructive payment 
to said mortgagee and trustee and said defendants’ re¬ 
fusal to accept exclusive authority to withdraw funds 
from said account is in effect a failure to carry out the 
terms of the plaintiff’s charter under which they claim 
the replacement reserve fund and probably relieves de¬ 
fendant, the Federal Housing Administrator, as an in¬ 
surer. 

14. The term “cash deposit” used in Paragraph Sixth 
(f) of said charter does not mean cash in a checking 
account in the name of defendant trustee that does not 
draw interest. The inference of the charter as well as 

the normal duty of a trustee who knows it is only 
62 going to use money on rare occasions is to deposit 
cash in an interest bearing account or invest it in 
approved investments to produce income for the benefit 
of the cestui quo trust, who is the plaintiff herein. 

, / s/ Harry Friedman 
Harry Friedman, 

Attorney for Plaintiff 


63 Filed Jan 30 1952 Harry M. Hull, Clerk 

Opposition to Motion for Further Consideration 
and for Further Argument 

Come now the defendants, Franklin D. Richards, Fed¬ 
eral Housing Commissioner, and Federal Housing Admin- 
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istration, and oppose plaintiff’s motion for further con¬ 
sideration and for further argument. 

Plaintiff suggests that the Court did not fully under¬ 
stand the contentions of plaintiff, but this seems mani¬ 
festly absurd because all the points sought to be recon¬ 
sidered were thoroughly discussed and plaintiff’s attorney 
was given more than ample opportunity to urge every¬ 
thing that he deemed pertinent without any attempt by 
the Court to control or limit him in any way whatever. 

Accordingly, it seems proper that this motion should 
be denied and any request for further oral argument 
should also be denied. 

/s/ Charles M. Irelan 

CHARLES M. IRELAN, 
United States Attorney. 

/s/ Ross O’Donoghue, 

ROSS O’DONOGHUE, 
Assistant United States 
Attorney. 

• ♦ * # 

70 Filed Feb 1 1952 Harry M. Hull, Clerk 

Opposition to Plaintiff’s Motion for Further C onsideration 
and to Permit Further Argument on Motion for 
Summary Judgment or Motion to Dismiss 

Come now the defendants, Great West Life Assurance 
Company and Metropolitan Mortgage Company and op¬ 
pose plaintiff’s motion for further consideration and for 
further argument. 

The plaintiff is asking the Court to reconsider and to 
permit further arguments on the issues which were pre¬ 
sented to this Court in great detail on January 11, 1952. 
The Court granted plaintiff approximately one hour to 
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argue the issues advanced in the original complaint, and 
at the conclusion of the argument the Court ruled that 
the defendants’ motion to dismiss should be granted. 

On January IS, 1952, the plaintiff attempted to re¬ 
argue the issues before this Court while the Court was 
considering the orders which the defendants presented in 
accordance with the Court’s ruling. After hearing addi¬ 
tional argument from the plaintiff’s attorney the Court 
ruled that all the issues had been passed upon by the 
Court in its decision dismissing the complaint on January 
11, 1952. 

Plaintiff in this motion raises no new issues but rather 
reiterates and restates the issues which were so fully 
presented by plaintiff's attorney on January 11 and Janu¬ 
ary IS, 1952. 

There being no new issues for the Court to con- 

71 sider. it is respectfully requested that plaintiff’s 
motion for further consideration be denied without 

additional oral argument. 

/s/ George Morris Fay 

FAY AND ANDERSON 
Attorneys for Defendants 
912 Washington Building 
Washington 5, D. C. 

• • • # 

72 Pltfs. Exhibit No. 1 

GREAT NEWS FOR SAYERS . . . Congress has au¬ 
thorized the Federal Savings and Loan Inurance Corpora¬ 
tion to increase the INSURED GUARANTEE of each 
saver’s funds to $10,000—a protection against all types 
of loss. 

Created by an Act of Congress in 1934, the permanent 
agency of the United States Government now has re- 
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sources in excess of $200,000,000.00. All insured associa¬ 
tions must meet rigid standards of good management; are 
periodically examined and subject to supervision by this 
federal agency. You pay nothing for this positive protec¬ 
tion ; the cost is borne by the association. 

SAFETY INSURED 

« • • • 


74 Filed Feb 29 1952 Harry . Hull, Clerk 

Pltfs. Exhibit No. 2 

INTERSTATE BUILDING ASSOCIATION 
Washington Building 
Washington 5, D. C. 

STerling 6277 

75 SAVINGS 
Placed in this Association 

Have the Benefit of Insurance 
bv the 

FEDERAL SAVINGS AND LOAN INSURANCE 

CORPORATION 
an intrumentality of the 
UNITED STATES GOVERNMENT 
If additional information is desired consult or 

write to the 

FEDERAL SAVINGS AND LOAN INSURANCE 

CORPORATION 
Washington 25, D. C. 

• * • • 


S6 Filed Feb 7 1952 Harry M. Hull, Clerk 

Upon motion of plaintiff for further consideration, and 
to permit further argument on the motions for summary 
judgment, or to dismiss, further argument will be per¬ 
mitted, limited to the following questions only: 
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1. Should the order dismissing the complaint be with¬ 
out prejudice to the right of the plaintiff to assert claim 
for interest on accumulated ‘‘reserve fund for replace¬ 
ments” held on deposit by the trustee? 

2. Does the provision in the trust deed— 

“8. To pay all costs and expenses and attorney’s fees 
(including continuation of abstract) of the Trustee and 
of the Beneficiary in case of any litigation involving this 
property or in presenting claim under any administration 
or other proceeding where proof of claim is required by 
law to be filed.” 

have application to the instant litigation? 

/s/ Jas. W. Morris 
Judge. 

February 7, 1952. 

87 Filed Fel) 29 1952 Harry M. Hull, Clerk 

Affidavit in Support of Plaintiff's Motion for 
Summary .Judgment 

DLSTRTCT OF COLUMBIA, ss: 

Harry Friedman, being first duly sworn, on oath de¬ 
poses that he has personal knowledge of the facts here¬ 
inafter set forth: the plaintiff has offered to give the 
defendants. Great West Life Assurance Company and 
Metropolitan Mortgage Company, their agent, exclusive 
authority to withdraw funds from the account in the In¬ 
terstate Building Association opened by the plaintiff as 
trustee for said defendants but that said defendants re¬ 
fused to accept such authorization: although said defend¬ 
ants have refused to accept such authorization to with¬ 
draw funds they have retained the passbook showing the 
deposit of such funds, without which the plaintiff cannot 
withdraw such funds: other companies making similar 
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loans invest reserve funds for the mortgagors’ benefit in 
building associations such as the Interstate Building As¬ 
sociation, and some loaning companies pay interest on 
such reserve funds during the time they are in their pos¬ 
session; that said defendants have attempted to prevent 
the plaintiff from bringing action to determine its rights 
and their duties with reference to plaintiff’s trust funds 
by threatening to saddle plaintiff with their attorneys’ 
fees. 

/s/ Harry Friedman 
Harry Friedman 

Subscribed and sworn to before me this 29th day of 
February, 1952. 

Illegible signature 
Notary Public, D. C. 

Mv Commission Expires February 29, 1956 

* * ♦ * 

88 Filed Mar 7 1952 Harry M. Hull, Clerk 

Order 

This cause coming on for consideration upon the mo¬ 
tions of the plaintiff and defendants for summary judg¬ 
ment, it is by the Court this 7th day of March, 1952, 

ORDERED: 

1. That the plaintiff’s motion for summary judgment 
is denied. 

2. That the motions of the defendants are considered 
as motions to dismiss and as such are granted. 

3. That the plaintiff’s complaint be and the same is 
hereby dismissed without prejudice to the right of the 
plaintiff to assert claim for interest on accumulated “re¬ 
serve fund for replacements” held on deposit by defend- 
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ants Great West Life Assurance Company and Metropoli¬ 
tan Mortgage Company, and without prejudice to the 
right of the defendants’ attorneys to assert claim for at¬ 
torneys fees as provided for in the deed of trust. 

/s/ Jas. W. Morris 
Judge 

• • # • 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee, the questions are: 


1. AVhere a mortgagor is required to make monthly 
deposits with the mortgagee sufficient to accumulate funds 


for the payment of insurance, taxes, assessment, water 
and ground rents as those charges fall due, is it the 
mortgagee's duty to temporarily invest these funds for 
the benefit of the mortgagor? 

c* r? 


II. AVhere the mortgagor is required to make monthly 
deposits with the mortgagee in cash or specified obliga¬ 
tions, at the mortgagor's option, for the purpose of creat¬ 
ing a reserve fund for replacements, and the mortgagor 
chooses to make cash payments, is it the mortgagee’s duty 
to temporarily invest such cash payments for the benefit 
of the mortgagor? 

ITr. Does the complaint allege facts which show that 
the plaintiff suffered any injury by the failure of the 
mortgagee to pay taxes in the State of Maryland under 
protest? 
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In The 


Httiteii States (Eourt of Appeals 

Foe the Disteict of Columbia Ciecuit 


No. 11,450 


Manchester Gardens, Inc., 

Appellant 


v. 


Great West Life Assurance Company 
The Metropolitan Mortgage Company 


and 

Franklin D. Richards, Federal Housing Commissioner, 
Federal Housing Administration, 

Appellees 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEES 


Great West Life Assurance Company 

and 

Metropolitan Mortgage Company 
Appeal No. 11,450 

COUNTERSTATEMENT OF THE CASE 

In 194S, plaintiff (appellant in this Court) executed a 
note to the Irving Trust Company for a loan of $34S,000 
to finance a housing project in nearby Maryland. The 
loan was insured by the Federal Housing Administration, 
and a deed of trust executed as security. The note and 
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deed of trust were purchased by the defendant Great \\ est 
Life Assurance Company, whose agent in Washington, 
I). C., is the defendant. Metropolitan Mortgage Company. 
(Complaint Par. 2, JA 2-3) The parties are hereafter re¬ 
ferred to a^ mortgagor and mortgagee. 

In addition to the required monthly payments of in¬ 
terest and principal of $l,f>75.7i) (which are not in dis¬ 
pute) *he mortgagor was required and undertook to make 
monthlv payments to the mortgagee sufficient to cumulate 
funds to enable the mortgagee to pay the following 
charges as they fell due: ground rents, fire and other 
hazard insurance, water rates, taxes and assessments. 
The deed of trust specifically provided that these par¬ 
ticular funds were to be held “in trust’’ by the mortgagee 
(“beneficiary”) for those purposes. (Complaint Par. 3-4, 
JA 3: Deed of Trust Par 2 (b), JA 17) Disbursements 
from these funds are made at the rate of once a year for 
taxes and every three years for the insurance. (Com¬ 
plaint Par. 9. JA 4) Nothing in the record reveals the 
frequency of payments for assessments, ground rents, 
and water rates mentioned in the deed of trust, but it 
may be noted the complaint omits any reference to these 
items. 

Further monthly payments to the mortgagee were re¬ 
quired of and undertaken by the mortgagor for the pur¬ 
pose of creating a fund with which the mortgagee (“bene¬ 
ficiary’*) would pay the premium on the mortgage insur¬ 
ance policy issued by the Federal Housing Administra¬ 
tion. (Complaint Par. 4, JA 3: Deed of Trust Par 2 (a), 
JA 17) Unlike Par. 2 (b), Par. 2 (a) of the deed of trust 
does not specifically provide that the mortgagee shall 
hold these funds “in trust” for the purpose intended, but 
the mortgagee makes no point of that difference and 
acknowledges that its duties with respect to each is the 
same insofar as it concerns their care and preservation. 
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Disbursements from these funds are made annually. 
(Complaint Par. 9, JA 4: Deed of Trust, Par. 2 (a), 
JA 17) 

A third type of monthly “reserve” payment required 
of the mortgagor is a reserve for replacements to the 
mortgaged property. The certificate of incorporation of 
the plaintiff corporation provides that no dividends shall 
be paid 

‘‘until a reserve fund for replacements is first estab¬ 
lished and maintained by the allocation to such re¬ 
serve fund in a separate account with the mortgagee 
(or in the case of a deed of trust with the beneficiary) 
or in a safe and responsible depository designated by 
the mortgagee commencing on the date of the first 
payment towards amortization of the principal of the 
mortgage insured by the Commissioner unless a later 
date is approved in writing by the holders of the 
preferred stock, of an amount equal to One Hundred 
Twenty-Three Dollars and Sixty-Seven Cents 
($123.67) and a like amount monthly thereafter. Such 
fund, whether in the form of a cash deposit or in¬ 
vested in obligations of, or fully guaranteed as to 
principal and interest by the United States of Amer¬ 
ica, shall at all times be under the control of the 
mortgagee. Disbursements from such fund, whether 
for the purpose of effecting replacements of struc¬ 
tural elements, furnishings and mechanical equipment 
of the project or for any other purpose, may be made 
only after receiving the consent in writing of the 
holders of the preferred stock.” (Certificate of In¬ 
corporation, Par. Sixth (f), JA 33) 

This restriction on the payment of dividends is required 
by Federal Housing Administration Regulations. (See 
regulations involved, infra) Plaintiff alleges that such 
monthly payments have been demanded by the mort¬ 
gagee and were paid through September 1951 (Complaint 
Par. 5 and 9, JA 3, 5) nor does he allege that such pay¬ 
ments were illegally exacted. However, by other allegn- 
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lions in the complaint, plaintiff seems to allege, albeit 
obliquely, that it is not required to make such monthly 
deposits into a reserve for replacements (Complaint Par. 
13, JA 5-6) although no demand is made for restitution 
of the $3,215.42 paid in through September, 1951. Whether 
or not plaintiff persists in its statement to the trial couri. 
that its duty to establish such a fund has not been in¬ 
voked because no dividend has been paid (Plaintiff’s 
answer to motion of defendant Richards for summary 
judgment, Par. 3-4-5, JA 32). The trial court specifically 
found to the contrary by interpreting Par. Sixth (f) of 
the certificate of incorporation, in the light of the conduct 
of the parties, to impose on the mortgagor a duty to make 
such payments. (Oral opinion, appellee’s appendix 2) 
No other conclusion seems possible on the record. Per¬ 
haps plaintiff does not mean to contend otherwise. Never¬ 
theless, appellee feels it advisable to settle the ambiguity. 

The mortgagor possessed an option to choose either of 
two methods of making payments into the reserve fund 
for replacement: (1) payments in cash, or (2) by deposit¬ 
ing with the mortgagee obligations of the United States 
or obligations fully guaranteed as to principal and inter¬ 
est by the United States. (Certificate of Incorporation, 
Par. 6 (f), JA 33) Funds from this type of reserve will 
probably not be disbursed more than once a year (Com¬ 
plaint Par. 9, JA 4) and then only on approval of the 
holder of the preferred stock (Certificate of Incorpora¬ 
tion, Par. Sixth (f), JA 33-34) who is the defendant 
Federal Housing Administrator Franklin D. Richards 
(Affidavit and exhibit attached thereto in support of de¬ 
fendant’s motion for summary judgment, JA 27). 

The total of the monthly payments for the various 
“reserves” is $748.63. (Complaint Par. 12, JA 5) Of 
this, $123.67 represents the monthly payment into the 
reserve for replacements. Nothing in the record reveals 
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the allocation of the balance as between the various other 
reserves. 

The deed of trust provided that any deficiency in the 
amount of the aggregate monthly payment would be re¬ 
garded ns an event of default unless made good prior 
to the due date of the next payment. (Par. 2, last sen¬ 
tence, JA 17-18) It also provided that a breach of any 
promise therein should constitute a default accelerating 
maturity of the entire indebtedness at the option of the 
holder if continuing for thirty days. (Id Par. 15, JA 20) 
The certificate of incorporation also provided that failure 
to make any payment called for in any instrument exe¬ 
cuted by tlie corporation or to establish and maintain the 
reserve fund for replacements should constitute a default. 
(Par. Eighth (2) (3) (4). JA 33-34) Federal Housing Ad¬ 
ministration regulations require such provisions. (Regu¬ 
lations involved, infra) 

Each of the various types of reserve described was 
required by Federal Housing Administration regulations, 
which also required that such funds shall be “held by 
the mortgagee” (as to reserves for hazard insurance, 
taxes, etc.), “accumulated in the hands of the mortgagee” 
(as to the mortgage insurance premium), or “accumu¬ 
lated and maintained with the mortgagee (as to the re¬ 
serve for replacements), (see Regulations involved, 
infra) It was also distinctly provided as a term of the 
transaction that the reserve fund for replacements should 
be “subject to our (mortgagee’s) control.” (Certificate of 
Incorporation, Par. Sixth (f) JA 33-34) The form of 
the mortgage was also subject to the approval of the 
Federal Housing Administration. (Regulations involved, 
infra) 

Plaintiff made all the various payments concerned un¬ 
til October, 1951. In that month and in November, 1951. 
plaintiff paid the interest and principal as usual but with- 
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held the *$74S.G3 monthly payment for reserves, using it 
to open an account in the Interstate Building and Loan 
Association in the name of plaintiff as trustee for the 
mortgagee. This was done because the mortgagee refused 
to deposit the reserves in such a building association or 
to invest the money in United States bonds or to pay 
piaihtih imcresi on such money. Plaintiff does not al¬ 
lege that the mortgagee mingles or uses the reserves in 
its business. Plaintiff tendered the passbook i.o the mort¬ 
gagee's agent (Metropolitan Mortgage Co.) and offered 
to authorize withdrawal for payment of the various items 
as they fell due, which offer was refused. (Complaint 
Par. 10-11-12, JA 4-5) Defendants notified plaintiff that 
it was in default. Thereafter this action was commenced 
on November 23, 1951, seeking declaratory and injunctive 
relief as to the defendants’ duties with respect to dispo¬ 
sition of the reserve funds and right of foreclosure. The 
complaint also complained of the mortgagee’s refusal to 
pay the taxes under protest and prayed a mandatory or¬ 
der therein, although alleging no facts showing any in¬ 
jury by reason of the mortgagee’s omission in this re¬ 
spect. 


On December 15, 1951, (JA S) defendants Great West 
Life Assurance Company and Metropolitan Mortgage 
Company moved for dismissal or summary judgment, in 
the alternative, attaching as exhibits the original note 
(JA 9) and deed of trust (JA 12) as well as an affidavit 
of the president of the Metropolitan Mortgage Company 
which confirmed the mortgagee’s denial of responsibility 
to invest the reserve funds or to pay interest or to pay 
taxes under protest. (JA 24) 

On December IS, 1951, defendant Richards moved for 
summary judgment (JA 27) attaching his affidavit (JA 
27) which in turn identified (1) a certificate of the secre¬ 
tary of the plaintiff corporation certifying to the owner- 
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ship by F. H. A. of preferred slock of the corporation 
(JA 2S-29) plus (2) a summary of provisions of the 
plaintiffs corpora*e charter relating to the establishment 
of a reserve fund for replacements. (JA 29) 


Plaintiff’s answer to these motions and a cross motion 
for summary judgment were filed on January 2, 1952 
(JA JO-85). Plaintiff herein conceded there was no genu¬ 
ine i>M:e cl material fact and asserted it was entitled to 
judgment as a matter of law. Plaintiff herein contended 
that its duty to establish a reserve for replacements had 
not been invoked because no dividend had been declared. 


'i'he first hearing of these motions was on January 11, 
1952. The trial court at this time concluded that the 
mortgagor retained the beneficial interest in the various 
reserves but that by the very terms of the transactions 
the funds were to be paid to the mortgagee or deposi¬ 
taries designated by it, and that the court could not alter 
the terms agreed upon. This conclusion required denial 
of the relief demanded in Par. 3 of the prayer for relief 
(JA 7 “That the court permit the plaintiff to deposit its 
reserve funds in an interest bearing account * * *”). 
The court also interpreted the provision of the certificate 
of incorporation relating to the reserve for replacements, 
to establish the mortgagor’s obligation to make monthly 
payments, particularly in the light of the parties’ conduct 
thereunder. It indicated that whether or not the mort¬ 
gagee would be liable for interest would have to be 
settled by “suit” (presumably another action). (Tran¬ 
script, appellees’ appendix 2) The court announced it 
was granting the motion to dismiss, although it had pat¬ 
ently considered and acted on various instruments other 
than the complaint. The court ordered a further hearing 
on the issue of the right to interest on the reserve for 
replacement and in particular whether the order of dis¬ 
missal should be without prejudice to further action bv 
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the mortgagor on that item of claim. (JA 42) In further 
hearings'-, however, on January 18, 1952, and February 
29, 1952, the trial court reiterated its view that the com¬ 
plaint did not embrace or demand the issue of the mort¬ 
gagee's duty to pay interest (appellees’ appendix 7) 
and the order entered dismissed the action without preju¬ 
dice to .rigid of plaintiff to bring action for interest 
on the reserves accumulated for replacement. (JA 43) 
This order was phrased as an order granting defendants’ 
motions, considered as motions to dismiss. 

REGULATIONS INVOLVED 


Title 24, Code of Federal Regulations, Housing and Hous¬ 
ing Credit: Sub-title 1>, Regulations Relating to Housing 
and Housing Credit: Chapter II, Federal Housing Ad¬ 
ministration Housing and Home Finance Agency: Sub¬ 
chapter 1), Multi-family and Group Housing Insurance 


Sec. 232.12 Accumulation of next premium. 

*‘(a) The mortgage shall provide for payments by 
the mortgagor to the mortgagee on each interest pay¬ 
ment date of an amount sufficient to accumulate in 
the hands of the mortgagee one payment date prior 
to its due date, the next annual mortgage insurance 
premium payable by the mortgagee to the Commis¬ 
sioner. Such payments shall continue so long as the 
contract of insurance shall remain in effect. . . . 

“(b) The mortgage shall also provide for such 
monthly payments by the mortgagor to the mort¬ 
gagee as will amortize the ground rents, if any, and 
the estimated amounts of all taxes, water rates and 
special assessments, if any, and fire and other hazard 
insurance premiums, within a period ending one 
month prior to the dates on which the same become 
delinquent. The mortgage shall further provide that 
such payments shall be held by the mortgagee, for 
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the purpose of paying such ground rents, taxes, water 
rates and assessments, and insurance premiums, be¬ 
fore the same become delinquent. The mortgage must 
also make provision for adjustments in case the esti¬ 
mated amount of such taxes, water rates and assess¬ 
ments. and insurance premiums shall prove to be 
more, or less, than the actual amount thereof so paid 
by the mortgagor. 

Sec. 2.'12.13 Application of payments. 

(a) All monthly payments to be made by the mort¬ 
gagor to the mortgagee shall be added together and 
the aggregate amount thereof shall be paid by the 
mortgagor upon each monthly payment date in a 
single payment. The mortgagee shall apply the same 
to the following items in the order set forth: 

(1) Premium charges under the contract of insur¬ 
ance: 

(2) Ground rents, taxes, special assessments and 
fire and other hazard insurance premiums; 

(3) Interest on the mortgage; 

(4) Amortization of the principal of the mortgage. 

(b) Any deficiency in the amount of such aggre¬ 
gate monthly payment shall constitute an event of 
default under the mortgage unless paid within 
thirty (30) days from the date due. 

See. 23*2.19 Required supervision of private mortgagors. 

The following are the items which will be regulated 
or restricted, except in the case of mortgagors of the 
character described in sec. 232.17 (b) (public mort¬ 
gagors. Note by ed.) * * * 

(b) Rate return. * * * Dividends or distribution 
of income may be declared or paid only from earned 
income legally available for dividends or distribution 
of income in excess of all operating charges, taxes, 
assessments, fixed charges, mortgage insurance prem¬ 
iums. required allocations to the Fund for Renlace- 
ments. and interest and principal on the insured 
mortgage. . . . 

(el Methods of operation. * * * (3) A Fund for 
Replacements shall be accumulated and maintained 
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with the mortgagee so long as the mortgage insur¬ 
ance is in force, and the amount and type of such 
Fund and the conditions under which it shall be ac¬ 
cumulated, replenished and used, shall be specified in 
the charter. Failure to comply with the terms of this 
requirement may be considered by the Commissioner 
as a default under the terms of the charter.” 

Sec. 3 Mortgage forms. The mortgage must be 
executed upon a printed form approved by the Com¬ 
missioner and used in the jurisdiction in which the 
property covered by the mortgage is situated. 

SUMMARY OF ARGUMENT 

The various reserves are required by the contract and 
regulations of the F. H. A. to be paid to and cumulated 
in the hands of the mortgagee. The bulk thereof must be 
applied to specific charges at fixed times, none of which 
exceed three years. The periods for disbursement of the 
small proportion of the reserves held for replacements 
are more indefinite, and therefore the mortgagor had the 
power to establish these reserves in specified obligations 
rather than cash. Under these circumstances, the duty 
of the mortgagee is one of conservation rather than the 
responsibility of investing them temporarily for the bene¬ 
fit of the mortgagor. As its refusal to invest them was 
no breach of duty, the mortgagee itself is not liable for 
interest, and the action of the mortgagor in arbitrarily 
placing the monthly deposit for reserves in a savings and 
loan account rather than paying them to the mortgagee 
was a plain default. On the basis of the record before the 
trial court, including the various exhibits and affidavits, 
this Court should affirm the dismissal on the ground the 
mortgagee has no duty of investment as to any portion 
of the reserves. 
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ARGUMENT 


The complaint was described in its caption as one for 
injunction, declaratory judgment and damages. The 
prayer (JA 7) was for (1) injunction against foreclosure 
(2) an order that the mortgagee pay interest on tile re¬ 
serve funds deposited wi.li it, and (3) “permission" for 
plain*iff to deposit the reserve funds in an insured build¬ 
ing and loan association. The demand for injunction is 
plain. A fair interpretation of the 2d and 3d demands is 
at least that they demand declaratory relief as to the 
mortgagee's duty to pay interest and whether tender to 
the mortgagee of a passbook to a trust account in a 
building and loan association is sufficient compliance with 
its dutv to establish the various reserves. While damages. 


as such, for interest accrued was not claimed the scope 
of relief proper would be determined by the facts alleged, 
rather than the prayer for relief. F. R. C. P. 54. The 
trial court clearly and finally disposed of the 1st and 3d 
demand** by finding that the terms agreed upon by the 
parties required the mortgagor to make such deposits 
with the mortgagee (or depositaries designated by it). 
The clear intendment of its judgment is also that the 


mortgagee has no duty to pay interest on the bulk of 
the reserves, i. e., all those other than the $123.67 
mordhly payment into the reserve for replacements. To 
this extent, the court denied the 2d item of demand, 
supra. Put the court dismissed without prejudice as to 
the question of the duty to pay interest on the reserve 
for replacements. To avoid the prospect of further litiga¬ 
tion, appellee urges that this Court affirm the judgment 
of dismissal but on the broader ground that the mortgagee 
is under no duty to invest such funds or to pay interest 
thereon. 


The propriety of affirming on a broader ground is 
beyond question. White v. Hifirjins (C. A. 1, 1940) 116 
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F. 2d 312, 31S. Even if this Court should conclude that 
the trial court erred in refusing to rule on the question 
of interest on the reserve for replacements, it can prop¬ 
erly dispose of that issue and remand with directions to 
conform the judgment accordingly. City and County of 
Denver v. Denver Union Water Co. (191S) 246 U. S. 17S, 
38 S. (. t. 278, 62 L. Ed. 649 (exceptions to a master's 
report disposed of by the Supreme Court where no 
serious question of disputed fact remained and the trial 
court had refused to rule under the erroneous belief that 


the findings were conclusive). The exercise of this power 
is particularly proper where the decision depends entirely 
on the construction of written instruments. White v. 


lliggins, supra (trust instruments in the record ade¬ 
quately presenting the issue whether trust income was 
taxable to the grantors, the appellate court undertook 
disposition of that issue and remanded with directions 
to enter judgment for the Collector, even though the 
trial court had considered the statute involved as in¬ 


applicable and made no findings either way). While 
former equity practice made free use of review de novo, 
the distinction now is not so much that between equity 
and law cases as between jury and non-jury cases, with 
the practice tending to final disposition on appeal in the 
latter type case where the record provides an adequate 
basis. 12 Edmunds, et al. Cyclopedia of Federal Proced¬ 
ure (2d ed., 1940) sec. 6313. 


A further procedural matter is the nomenclature 
adopted by the trial court in granting defendants’ motions 
“considered as motions to dismiss.” (JA 43) Defendant 
Richards made no motion to dismiss, but only for sum¬ 
mary judgment. Defendants Great West and Metropoli¬ 
tan moved in the alternative to dismiss or for summary 
judgment. The note, deed of trust, and certificate of in¬ 
corporation were not attached to the complaint nor in¬ 
corporated therein, but tendered to the court in connoc- 
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tion with the various motions. It is plain that the court 
considered them and acted in part upon their contents. 
E. g., in making its finding that the mortgagor’s duty to 
pay into the reserve for replacements was absolute and 
not contingent (Tr. Appellee’s Appendix 2) the trial 
court necessarily went beyond the complaint, for the lan¬ 
guage relating to this reserve is found in the certificate 
of incorporation and is not pleaded in the complaint. 
Likewise, in ordering argument on the question of the 
mortgagee’s right to attorneys’ fees the court specifically 
referred to and summarized the provisions of the deed 
of trust. (JA 42) It is equally plain that the various 
exhibits and affidavits were matters offered to and not 
excluded by the trial court, and therefore part of the 
record upon which the case was decided, whether con¬ 
sidered as a motion for summary judgment under F. R. 
C. P. oG or to dismiss under F. R. C. P. 12 (b). This 
Court has indicated the unimportance of the name of the 
motion, emphasizing that the same relief is sought in 
either event and that affidavits are available on either 
motion. National War Labor Board v. Montgomery War- 1 . 
& Co. (1944) 79 U. S. App. D. C. 200, 144 F. 2d*52S, at 
note 10. Emphasis on this point would be irrelevant wer n 
P not for appellant’s belated attempt to restrict review 
to the allegations of the complaint, liberally construed in 
its favor (Points 1-2, Appellant’s Brief 8-9), seemingly 
without regard to the various exhibits which make clear 
its lack of merit. The gist of the trial court’s disposition 
was a ruling on the complaint as amended to include the 
various instruments on which it is founded but omits 
to incorporate. 

The various demands for relief ultimately devolve on 
this issue: What is the duty of the mortgagee with re¬ 
spect to care and preservation of the various reserve 
funds? As will be noted, some slight difference may be 
involved as between the reserve for replacements and the 
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other reserves. Because the mortgagee refused to invest 
or to pay interest on these funds, the mortgago^arbi- 
trarily acted on its own views, withheld payments, and is 
faced with notices of default. It likewise arbitrarily 
opened an account with a building and loan association 
and tendered the passbook because the mortgagee denied 
its own luiy so to do. It demands interest on the re¬ 
serve funds whether or not tliev are invested bv the mort- 

• • 

gagee. But a trustee (in the absence of specific agree¬ 
ment. as where a trust company might deposit trust funds 
in interest bearing accounts in its own business) is not 
obliged ever to pay interest on trust funds unless it has 
been guilty of some breach of trust, as to mingle the 
funds, fail to pay them over to the beneficiary when 
lawfully required, convert or make profitable use of them, 
or fail to perform a duty to invest them. A. L. T. Re¬ 
statement, Trusts Sec. 207; Scott on Trusts (1939) Sec. 
207. Xo breach of duty whatever is suggested in this 
case except the last mentioned. It is valid to make a gen¬ 
eral statement that 

‘‘Ordinarily it is the duty of the trustee to invest 
trust funds so that they will be productive of in¬ 
come. ...” (Scott on Trusts, Sec. 1S1) 

but at the same time it must be acknowledged that 

“Where under all the circumstances it appears that 
the trustee was not under a duty to invest trust 
money but merely to safeguard it, he is not liable 
for interest because of his failure to invest it.” Ibid. 

Therefore the question is not primarily “Must the mort¬ 
gagee pay interest” but ‘‘Is the mortgagee, in view of 
the circumstances of this case, under a duty to invest 
these funds for the benefit of the mortgagor?” 

In relying on the cases of Mades v. Miller (1S94) 2 
App. D. C. 435, Smith , et al v. Darby (1S74) 39 Md. 26S, 
and Carrier v. Carrier (1919) 123 X. E. 135, 226 X. Y. 
114, appellant begs but does not answer the question 
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stated. In each one of them the duty of the trustee to 
invest and make the trust funds productive was express 
and undisputed. 3lades v. Miller involved a spendthrift 
trust held by executors to the use of an incompetent child 
for his lifetime. A different portion of property was 
devised by the same testator to be sold and distributed 
anions? all the children, including the incompetent. The 
executors erroneously thought the incompetent’s share of 
these proceeds should be withheld from him in the same 
manner as the corpus of the spendthrift trust and there¬ 
fore refused to pay it over to them and neglected to in¬ 
vest it. The refusal to pay over was held to be a breach 
of trust, with the consequence that the executors were 
liable for interest thereafter. The court noted that even 
on their own view that these proceeds should be held in 
trust, they were guilty of breach of trust in failing to 
invest them. As alternative ground of decision which 
the court said was an adequate basis to make the execu¬ 
tors liable for interest was that they had mingled the 
proceeds with their own funds. In Smith, et al v. Darby, 
a trustee was charged with interest because he failed in 
the performance of an express duty to invest and rein¬ 
vest the trust funds. Even less relevant is Carrier v. 
Carrier, in which the trustee was threatening to employ 
trust funds in his own personal speculations. 

AVhether it is actually the trustee’s duty to invest is 
determined primarily by the terms of the trust, including 
its purposes and the circumstances under which it is to 
be administered. A. L. I. Restatement, Trusts Sec. 164. 
The reserves here are held for the payment of specific 
liabilities of the mortgagor. See 4 Bogert, Trusts and 
Trustees (1951) Sec. 863, p. 423: 

“Occasionally the trustee has a good reason for hold¬ 
ing the trust property in an unproductive condition 
and he will not be liable to pay to the cestui interest 
on the value of the use measured in any other way. 
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Thus . . . where the money is held during a period 
when there is no duty to pay over or invest . . . or, 
where the money is held as probably necessary to' 
pav debts . . . there will be no liabilitv to pav in¬ 
terest.” 

The relationship of trustee is not wholly the result of 
free bargaining, as Federal Housing Administration reg¬ 
ulations require this arrangement and are specific that 
the funds be paid to and accumulated in the hands of the 
trusteed This compulsory feature and the lack of com¬ 
pensation to the mortgagee for acting as trustee of these 
funds make it unlikely that a duty to invest, with its con¬ 
sequent multiplication of overhead expense to the mort¬ 
gagee, was understood to be an express or implied term 
of this low return financing transaction. Casting the 
relationship in a fiduciary form, alone and without more, 
such as imposing a duty to invest, furnishes protection 
to the mortgagor which would not be available were the 
relationship one of debtor-creditor. On the whole it 
would seem no more than conservation is the duty re¬ 
quired of the mortgagee in his fiduciary capacity. 2 

The bulk of the reserve payments are cumulated for 
the purposes stated in Par. 2 (a) (b) of the deed of 
trust, and are relatively short term reserves, none being 
held more than three years. While the complaint alleges 
that the annual average of reserves will be five to ten 


1 The practice of requiring a mortgagor to cumulate funds in 
advance in the hands of the mortgagee to pay taxes, assessments, 
insurance premiums and other charges, is also recognized and 
authorized for federal savings and loan associations by the regu¬ 
lations of the Home Loan Bank Board. 24 C. F. R. Sec. 145.6-11. 

" Cf. 2 Mersch. Probate Court Practice in the District of Co¬ 
lumbia (2d ed. 1952) 111, sec. 1491 “Is an Executor or Adminis¬ 
trator under Obligation to Invest? Administration of the estate 
of a decedent being essentially a process of liquidation, the execu¬ 
tor or administrator has no specific and positive duty to invest 
decedent’s idle funds or the proceeds of assets sold or of those 
which mature.” 
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thousand dollars, it is obvious that at some times the 
balance will be zero, and the so-called ‘‘average” is the 
result of a computation which includes zero balance 
periods. 

The replacement reserves conceivably could be cumu¬ 
lated over an indefinite period and for this reason the 
mortgagor possesses the power to make this reserve pro¬ 
ductive by depositing, instead of cash, obligations of the 
United States or obligations secured as to both principal 
and interest by the United States. These provisions 
obviously envision the possibility of relatively long periods 
during which this particular reserve may be maintained. 
The mortgagor in this case apparently recognized an al¬ 
ternative to deposit of cash when he opened the savings 
and loan association account and tendered the passbook 
to the mortgagee. In this, however, he committed two 
serious mistakes: (1) the option to establish reserves 
other than cash applies only to the relatively small pro¬ 
portion of monthly reserve payments representing the 
reserve for replacements, and (2) that a federal savings 
and loan association account is not an “obligation of, or 
fully guaranteed as to principal and interest by the United 
States of America,” being merely a share interest in the 
capital of such an association and drawing not interest 
but dividends if earned. In as much as the choice 
whether to have these replacement reserves lie idle in 
demand deposits or be productive is within the control of 
the mortgagor, there seems no reason to impose a duty 
of investment on the mortgagee. 

On the question of plaintiff’s allegations that it re¬ 
quested that the mortgagee pay taxes under protest and 
that the defendant mortgagee had failed to do so, the 
complaint prayed that the Court require the defendant to 
pay taxes on plaintiff’s project under protest until the 
dispute was adjudicated. 
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Plaintiff made no showing, and in fact did not even 
allege that it might suffer injury, prejudice or damage by 
defendant's failure to act. For this reason alone the 
prayer should be denied. It may be noted, however, that 
the mortgagee through its attorney indicated its willing¬ 
ness to comply with such a request in the future dis¬ 
bursement of taxes on this project. (Appellee's Appen¬ 
dix, p. (>) 

CONCLUSION 

The circumstances under which the reserve funds are 
hold in this case negative any implied duty on the mort¬ 
gagee other than one of conservation. In particular, the 
mortgagee has no duty to supervise their investment. In 
so far as the judgment of the trial court so holds it 
should be affirmed and in so far as it fails to rule on this 
issue with respect to the reserves for replacements, the 
judgment of dismissal should be modified and affirmed on 
the ground the complaint states no cause of action thereon. 



Appeal No. 11,451 


STATEMENT OF QUESTION PRESENTED 

Tn the opinion of appellee-cross appellant the ques¬ 
tion is: 

I. Where the mortgagor fails to comply with his duties 
under the mortgage and the mortgagee asserts a default 
and the mortgagor then sues for declaratory judgment 
and injunctive relief against foreclosure, is the mort¬ 
gagee entitled to costs and expenses, including reasonable 
attorneys' fees, where the mortgage instrument contains 
a covenant to pay all costs and expenses and attornevs’ 
fees of the mortgagee in case of anv litigation involving 
the property? 
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In The 

lltttteii States (Emtrt of Appeals 

For the District of Columbia Circuit 


No. 11,451 


Great West Life Assurance Company, et al. 

C ross-A ppeHants 

v. 

Manchester Gardens, Inc., 

Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF CROSS-APPELLANTS 


Appeal No. 11,451 

JURISDICTIONAL STATEMENT 

The District Court had jurisdiction of the action for a 
declaratory judgment by virtue of Section 2201, Title 28 
United States Code. The trial court by order dated 
March 7, 1952, dismissed the complaint for a declaratory 
judgment and injunctive relief without prejudice to the 
right of defendants Great West and Metropolitan (cross- 
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appellants) to assert claim for attorneys’ fees as pro¬ 
vided for in the deed of trust. Defendants’ cross appeal 
from this portion of the order was noted on April 21, 
19o2. Tins Court has jurisdiction of this appeal by 
virtue of Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

The trust instrument involved contains the following 
provisions relating to attorneys’ fees and expenses of liti¬ 
gation : 

(1) The statement of purposes provides (.TA 14) 
“And Whereas, the (Irantor desires to secure to the 
Beneficiary the full and punctual payment of said 
debt and interest thereon . . and also secure the 
reimbursement to the holder or holders of said note 
and to the Trustee or substitute trustee, and any 
purchaser or purchasers, grantee or grantees under 
any sale or sales under the provisions of this Trust 
for all money which may be advanced as herein pro¬ 
vided for, and for any and all costs and expenses 
(including reasonable attorney’s fees) incurred or 
paid on account of any litigation at law or in equity 
which may arise in respect to this Trust, or to the 
indebtedness or to the property herein mentioned, or 
in obtaining possession of the premises after any 
sale which may be made as hereinafter provided for; 

(2) The statement of uses provides (JA 15) 
“Second: Upon any default being made in the pay¬ 
ment of said note or of any instalment of principal 
or interest thereon . . or upon default in payment 
on demand of any sum or sums advanced by the 
holder or holders of said note on account of any 
costs and expenses of this Trust, or on account of 
any such tax or assessment, water rate or insurance, 
or expense of litigation . . . the said Trustee . . . 
shall sell the aforesaid land and premises and im¬ 
provement at public auction * * 

(3) The covenants include the following provision 
(JA 19) 
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“8. To pay all costs and expenses and attorney’s 
fees (including continuation of abstract) of the Trus¬ 
tee and of the Beneficiarv in case of anv litigation 
involving this property or in presenting claim under 
any administration or other proceeding where proof 
of claim is required by law to be filed.” 

Tlie complaint itself contained no formal prayer for a 
declaration that the mortgagee was not entitled to fees 
and expenses in this litigation. On the basis of the trust 
instrument, the mortgagee presented an order of dismis¬ 
sal as directed by the trial court (Transcript, appellees’ 
appendix 3) including a clause that the plaintiff should 
pay the defendants’ attorneys’ fee. (Transcript, appel¬ 
lees’ appendix 3) Xo objection was made to the de¬ 
termination of this issue, and the issue was argued and 
considered on the merits on January 18, 1952 (Trans¬ 
cript, appellees’ appendix 3-7) and the court speeifi- 
cally stated that the defendants would be given an op¬ 
portunity to present authorities on the issue. On Febru¬ 
ary 7, 1952, an order was filed (JA 41) for a further 
argument on the issue whether the provisions in the trust 
instrument applied to the instant litigation. This order 
was apparently based on a motion filed by plaintiff on 
January 25, 1952 (JA 36) requesting further considera¬ 
tion and argument, and in which plaintiff assigned de¬ 
fendants’ request for an award of fees as a ground for 
further argument. On February 29, 1952, plaintiff filed 
a further affidavit (JA 42-3) which was ordered filed by 
the court (Transcript, appellees’ appendix 9) in which 
further complaint was made of defendants’ contention 
that it was entitled to attorneys’ fees. The actual dis¬ 
position of the issue by the trial court after further hear¬ 
ing on February 29, 1952, (Transcript, appellees’ appen¬ 
dix 8-9) was to dismiss the suit without prejudice to 
the right of defendants’ attorneys to assert claim for 
attorneys’ fees as provided for in the deed of trust. 
(JA 43) In this Court plaintiff continues to demand a 
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ruling in its favor on the issue of attorneys' fees (State- 
ment of Points #13, Appellant’s Brief 14; Conclusion, 
Ibid 16). 

STATEMENT OF POINT INVOLVED 

The trial court erred in failing to award attorneys’ 
fees to the defendant mortgagee. 

SUMMARY OF ARGUMENT 

The mortgagor was in default. It was so notified by 
the defendants mortgagee and Federal Housing Adminis¬ 
trator. The normal consequences of such default would 
have been to invoke the remedies in the contract, includ¬ 
ing the provisions for expenses and attorneys’ fees in¬ 
curred in prosecuting those remedies. Anticipating these 
normal consequences of default, the mortgagor instituted 
action to restrain foreclosure and for declaratory relief. 
Expenses and attorneys’ fees incurred by the mortgagee 
in defense of this litigation initiated by the mortgagor 
ought to be recovered by the mortgagee under the provi¬ 
sions of the deed of trust providing therefore “In case of 
•any litigation involving this property.” 

ARGUMENT 

As the original complaint did not mention the contro¬ 
versy concerning the provisions of the deed of trust re¬ 
lating to attorneys’ fees, cross-appellant (defendant mort¬ 
gagee) anticipates the Court’s wish for assurance that the 
matter was actually put in issue. The question was pre¬ 
cipitated by inclusion in an order of dismissal proferred 
by the mortgagee of an award of attorneys’ fees. The 
substantive merits of the issue were accepted by the trial 
court, which heard argument and re-argument, directing 
the submission of authorities and specifying the issue for 
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further hearing. In moving for summary judgment, the 
mortgagor filed an affidavit which alleged the insistence 
of the mortgagee that it was entitled to attorneys’ fees 
and characterized it as a “threat” (JA 42-43) and else¬ 
where as an “inequitable . . . seeking to mulct plaintiff 
. . (JA 38) No suggestion was made at any time of 
surprise or objection to the form in which the issue was 
presented, either by the trial court or the mortgagor. In 
all the argument, the trial court was concerned solely with 
the question whether the provisions of the trust instru¬ 
ment applied to this type of litigation. Therefore it is 
submitted that the procedural point is covered by F. B. 
C. P. 15 (b): 

“(b) Amendments to Conform to the Evidence. When 
issues not raised by the pleadings are tried by ex¬ 
press or implied consent of the parties, they shall be 
treated in all respects as if they had been raised in 
the pleadings. Such amendment of the pleadings as 
may be necessary to cause them to conform to the 
evidence and to raise these issues may be made upon 
motion of any party at any time, even after judg¬ 
ment; but failure so to amend does not affect the 
result of the trial of these issues.” 

Numerous cases hold that once an issue is fully tried 
without objection, omission of formal pleading raising the 
issue will be disregarded on appeal. Barron and Holt- 
zoff. Federal Practice and Procedure (1950) Sec. 449. 
Of several precedents in this Court, perhaps the most 
apt is Owen v. Schwartz (1949) S5 U. S. App. D. C. 302, 
177 F. 2d 641, an action to recover a deposit on the pur¬ 
chase of property, alleging fraud. One of the misrepre¬ 
sentations ultimately relied on was that the defendant 
actually had a commitment for a loan on the property. 
This was not pleaded but was claimed at pretrial as an 
issue and stated in the pretrial order. Although no 
formal amendment was made to the complaint, the trial 
judge ruled against the plaintiff on the merits of this 
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issue as a matter of law, which was error. This matter 
of law was considered by this Court to be in issue with¬ 
out amendment, even to require a reversal on the merits, 
and although the trial judge had held, in denying plain¬ 
tiff's motion for a new trial, that the matter was not in 
issue for lack of formal amendment and that if one had 
been offered he would have exercised his discretion by 
denying it. In the case at bar the issues were fully de¬ 
veloped on motions for summary judgment, which served 
to accomplish the equivalent of the pretrial order in 
Oicm v. Schwartz. The issue of the attorneys’ fees was 
certainly not “disregarded’’ by the trial judge or a 
“casual shift of position” as in Moiejcr v. .Johnson (1950) 
86 1'. S. App. I). C. 219, 180 F. 2d 777. nor presented 
indirectly or as afterthought in this Court. 

Allegations in affidavits have been considered as en¬ 
larging issues presented in pleadings in some cases. Tn 
Martin. Internal Heroine Affcnt v. Chan/lis Securities 
Co., et al (C. A. 9, 1942) 128 F. 2d 731, allegations in 
affidavits submitted in opposition to a motion to quash 
an order of production were considered as supplementing 
the complaint, which failed to allege facts sufficient to 
warrant the demand for an order that a taxpayer pro¬ 
duce records for inspection. The court did find such 
allegations also insufficient. Tn .Joint Anti-Fascist Rc fu¬ 
ff cc Commit tee v. McGrath (D. C. D. C., 1952) 104 F. 
Supp. 567. affidavits filed in support of defendant’s mo¬ 
tion for summary judgment were held insufficient to jus¬ 
tify that relief but considered as supplementing the de¬ 
fendant’s answer so as to make it sufficient to withstand 
plaintiff’s motion for judgment on the pleadings. 

Tn view of the extended consideration of the question 
on its merits, it was a direct contradiction for the trial 
court to dismiss the action without ruling on the appli¬ 
cability of the attorneys’ fee provisions in the deed of 
trust to the instant litigation. 
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Stipulations for attorneys’ fees are common in financ¬ 
ing transactions, and while a few jurisdictions consider 
them against public policy and invalid (e. g., Kentucky 
Trust Co. v. Louisville., etc. Bank (1S99) 106 Ivy. 232. 50 
S. AY. 43) they are generally held valid. 12 Am. Jur. 
Contracts, Sec. 185; 3 Williston, Contracts Sec. 786. In 
the era of general federal common law, they were held 
valid in federal courts even though unenforceable in 
state courts in the same jurisdiction. Citizens National 
Bank of Orange, 17;. v. Waugh (C. A. 4, 1935) 78 F. 2d 
325 (elaborate opinion, collecting and analyzing cases). 
They have been held valid in the District of Columbia. 
Vnited Slates v. Reed (Mun. App. D. C. 1942) 31 A. 2d 
673. Most frequently such provisions are found in financ¬ 
ing transactions, but there are indications of increasing 
use in other types of transactions. 379 Madison Are.. 
Inc. v. Stvi/resant Co. (1934) 242 App. Div. 567, 275 
N. Y. S. 953 (stipulation by tenant to reimburse land¬ 
lord for attorneys’ fees and disbursements incurred if 
the landlord should institute action or summary proceed¬ 
ing against tenant in event the latter defaulted): David 
Stern Corp. v. Richard Nathan Corp. (1943) 42 X. Y. S. 
2d 249 (borrower who assigned accounts receivable agreed 
to pay disbursements incurred by creditor in defending 
or prosecuting suits against customers) 

The form in which the provision is usually found is a 
stipulation to pay a fixed or “reasonable” attorneys’ fee, 
and frequently all expenses and costs of collection, if the 
instrument is placed in the hands of an attorney for col¬ 
lection, or if suit to collect or foreclose is necessary by 
reason of the debtor’s default. See Gordon, Modern 
Annotated Forms of Agreement (Prentice-Hall, 1947) 
1131; 6 Nichols, Cyclopedia of Legal Forms (1936) Sec. 
6.992, pp. 412-413. Most form books suggest only this 
limited type of stipulation, which anticipates only one of 
many forms in which litigation can be thrust upon the 
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creditor by reason of the debtor’s default, or perversity. 
Stipulations in this limited form are usually given a fair 
interpretation, as in Carolina Spruce Co. v. Black Moun¬ 
tain B. Co. (191S) 139 Tenn. 24S, 249, 250, 201 S. \V. 
770, 771: 

‘‘The fair and reasonable implication is that, if the 
pledgee should be put to the necessity of overcoming 
legal obstructions, interposed by the pledgor, in 
order to bring the collateral bonds to sale, costs and 
attorneys’ fees are to be deducted as against the 
pledgor from the proceeds of the sale when made.” 

Courts acting on such views have not insisted that the 
creditor be the moving party in the litigation but have 
allowed the fees where the posture of the parties was 
radically different from the usual creditor-plaintiff vs. 
debtor-defendant. Thus in Merchants (£ Planters Bank, 
et al v. Charles Forney, et al (1944) 1S3 Ya. S3, 31 S. E. 
2d 340, the action was commenced by the debtor, who 
alleged there was no balance due on his account, ques¬ 
tioned the accuracy of the creditor bank’s accounting, 
and sought to restrain sale of the securitv bv the trus- 
tees at the creditor’s direction. The trial court found 
for the creditor, but disallowed fees claimed pursuant to 
a provision in the note to pay “costs of collection, in¬ 
cluding an attorney’s fee of 10% if incurred.” This 
denial of fees was reversed in an opinion which said in 
part: 

“The litigation in this case was forced upon the bank 
by the plaintiffs. The fee charged the bank by its 
attorney . . . was clearly incurred as a result of the 
effort of the bank to collect upon its collateral notes 
after default had been made in the payment thereof 
at maturity. The plaintiffs not only denied the le¬ 
gality of the bank’s claim but vigorously attacked 
the accuracy of the items comprising the amount of 
the claim. . . . 

“Since the costs of this proceeding were occasioned 
by reason of the futile contest instituted and prose- 
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cuted by the plaintiffs, they are liable therefor. . . 

183 Va. at 94-95, 31 S. E. 2d at 346 

In John Hancock Mutual Life Inc. Co. v. Cacey (C. A. 1, 
1946) 155 F. 2d 229 a stipulation in a note to pay ‘‘costs 
of collection” was held to cover efforts by the mortgagee 
to vacate and terminate proceedings initiated by the 
debtor in petitioning for reorganization as well as efforts, 
including appeals, to vacate an injunction against fore¬ 
closure. In Brenner v. Plitt (1943) 182 Md. 34S. 34 A. 
2d S53, a creditor interpleaded with the debtor by an 
insurance company and thereafter realigned to defend a 
complaint filed by the debtor claiming the proceeds of 
the policies pledged as collateral, was held entitled to 
attorneys’ fees by reason of a stipulation in the note to 
pay attorneys’ fees and expenses incidental to its collec¬ 
tion. 

However, some courts have been literal minded and 
confined recovery of fees to the precise events named, 
usually suit for collection or foreclosure. Thus, Alabama 
has consistently denied that a stipulation to pay “all the 
expenses incurred in collecting or foreclosure including 
an attorney’s fee” applies where the creditor is forced 
to defend an action to restrain foreclosure, or to cancel 
the notes, or to redeem the property, on the ground such 
litigation is not the type contemplated. Ward v. Bank 
of'Abbeville (1901) 130 Ala. 597, 30 So. 341: Thomas , 
Supt. of Banks, et al. v. Barnes, et al (1929) 219 Ala. 
652, 123 So. 18: Kelly v. Carmichael (1930) 221 Ala. 371, 
129 So. 81: Bishop v. Swift (1937) 234 Ala. 326, 174 So. 
48S. 

Because some jurisdictions restrict the usual stinula- 
tion so literally, and because in modern litigation the 
positions of the parties are frequently reversed in decla¬ 
ratory judgment actions, it is quite clear that a prudent 
investor will insist on more generalized language, as was 
employed in the deed of trust involved here. And see 
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examples of broader provisions in Gordon, Modern Anno¬ 
tation Forms of Agreement (Prentice-Hall, 1947) pp. 
969, 983. 987: 6 Nichols, Cyclopedia of Legal Forms Sec. 
6.992 (pp. 412-413). Relatively little litigation seems to 
have involved the scope of such clauses. An almost iden¬ 
tical situation arose in Ilaczchi v. Kntpa (1914) 219 Mass. 
261. 106 X. F. 1004, where a mortgage of chattels con¬ 
tained a covenant that in case of sale the mortgagee 
would be “entitled to retain all sums then secured by 
this mortgage—including all costs, charges and expenses 
incurred or sustained by him ... in relation to said 
property.’* The mortgagor sued to restrain foreclosure 
on the ground the mortgage was invalid, with judgment 
for the mortgagee. The mortgagee then brought action 
on the injunction bond for expenses and attorneys’ fees 
incurred in defending the prior action. Recovery was 
allowed. The court said in part: 

“The attorneys’ fees and costs of the plaintiff in the 
defense of the equity suit were ‘expenses . . . sus¬ 
tained ... in relation to* the property covered by 
the mortgage. In order that he may be made whole, 
he must recover them in this action.” 


See also. Bangs v. Fall on (1901) 
403. 


179 Mass. 


77, 60 N. E. 


Little reason appears to doubt that the instant litiga¬ 
tion is well within the scope of the agreement to pay 
expenses and fees “in case of any litigation involving 
this property.” The mortgagor has wilfully committed a 
substantial breach of his covenants and has been guilty 
of defaults which would warrant foreclosure were they 
not cured. In the normal course of events, the mortgagee 
was entitled to its remedies under the contract. The only 
atypical feature is that trial of the issue of default is 
initiated by the mortgagor, a distinction which in all fair¬ 
ness appears to be a mere quibble. If there be any con¬ 
cern over the extent of the fees recoverable it null be 
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allayed by recalling that such stipulations are usually in¬ 
terpreted as indemnity agreements and restricted to fees 
which are “reasonable” even though the stipulation may 
be for a fixed percentage fee. Citizens Xational Bank of 
Orange, Ya. v. Waugh (C. A. 4, 1935) 78 F. 2d 325: Wil¬ 
son Sewing Machine Co. v. Moreno (Circuit Court, I). 
Ore. 1879) 7 Fed. 806: Ynited States v. Reed (Mun. App. 
D. C. 1942) 31 A. 2d 673; Annotation, 17 A. L. K. 2d 291. 
Also, in determining whether fees should be awarded 
courts have not neglected to consider whether the deb¬ 


tor’s litigation was meritorious, 
tated by fault of the creditor. 


or the litigation precipi- 
I). A. Tompkins Co. v. 


MonticeUo Cotton Oil Co. (C. C., S. D. Ga, 1905) 137 Fed. 


625, 631; Peebles v. Yates (1906) 88 Miss. 289, 303, 40 


So. 996, 1000: Wright v. Market Bank, et al (1900) Tenn. 
Ch., 60 S. W. 623, 629. Perhaps analogous is the restric¬ 
tion on the scope of a covenant of general warranty to 
impose liability on the warrantor to pay attorneys’ fees 
only in ralid actions instituted against the grantee, and 
not to warrant against anv action whatsoever. Richmond 
Fairfield Rg. Corp. v. United States Housing Corp. 
(1934) 63 App. J). C. 2S5, 72 F. 2d 78. 


The mortgagor’s assertion that awarding fees would 
obstruct the beneficiary’s right to attack the fiduciary’s 
conduct by legal proceedings (Appellant’s brief, 14-15) is 
a non sequitur if it assumes ill-conceived demands may 
be prosecuted with impunity. Aside from the stipula¬ 
tions involved, and adopting whole-heartedly the mort¬ 
gagor’s contention that the relationship is that of trustee- 
beneficiary, ample authority for the allowance of counsel 
fees could be found in the law covering administration of 
trusts. In re Seller's Estate (Del. Ch. (1949) 67 A. 2d 
860, 874 (trustee entitled to reimbursement out of trust 
funds for attorneys’ fees incurred in defending exceptions 
to his account); Gordon v. Guernsey (1944) 316 Mass. 
106, 55 N. E. 2d 27; Franz v. Buder (D. C. Mo./^ 2 -) 
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S2 F. Supp. 379. Key Number, Trusts 227. In other 
respects also, the express stipulation for fees in this 
case merely covers allowances which might be awarded 
without regal’d to express agreement, as on foreclosure 
(Glenn on Mortgages (1943) Sec. 46.1 (b) or damages 
accruing through breach of the covenant of title (5 Cor¬ 
bin, Contracts (1951) Sec. 1037). 

CONCLUSION 

The mortgagee submits that it is entitled to be indem¬ 
nified for the expenses and fees to which it has been put 
by this litigation, and requests a mandate reversing the 
trial court’s order therein, with leave to apply for award 
of fees subsequent to the filing of the mandate of this 
Court in the District Court. 
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97 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Manchester Gardens, Inc., 
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v. 

Great West Life Assurance Co., et al, 
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Washington, D. C., 
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Mr. Harry Friedman, 
on behalf of the plaintiff. 

Mr. George Morris Fay, 
on behalf of defendant Great West. 

Mr. Ross O’Donoghue, 

Assistant United States Attorney. 


98 Opinion 

THE COURT (Morris, J.): Gentlemen, it is a rather 
odd situation, I confess. Here is an agreement that is 
drawn up and acted on which makes provision for the 
payment of these monies. There is no question about it 
that Mr. Friedman is correct that the monev is his 
money except in so far as the payment of amortization 
on the notes and the interest is concerned, and it is 
administered for the protection of the mortgagee; but it 
is the property of the mortgagor that is so administered 



in the payment of taxes and the building up of this fund, 
and it ought to be equitably handled. 

But here you have an arrangement for monthly pay¬ 
ments. There did not have to be such an agreement. It 
could have been annual payments, but it was not. It was 
monthly and it was to be paid to a depository designated, 
and so forth, by the mortgagee. There is not any doubt 
about that. 

Tt seems to me that at the time of the arrangement 
there ought to have been some question raised and set¬ 
tled if the fund was to be invested and the interest was 
to be accumulated or if the fund was to be held by the 
mortgagor and invested and the securities deposited. All 
of that could have been done by agreement, but it was 
not. It was done under a specific agreement that caused 
the payment of so much. 

99 Now, 1 think, particularly in light of the action 
of the parties, about which there is no dispute, that 
I must give the construction to it that is contended for 
here—that this provision about the replacement fund was 
intended to be done. Tt is true that it says no dividends 
shall be paid until it is done, but a fair construction of 
that language, in the light of what has been done, seems 
to me to create an obligation to contribute monthly to 
that fund: and 1 do not see how this Court can direct a 
different course of action than that which has been agreed 
upon. T do not see any basis for it. 

If there is a question of liability for interest on these 
payments, that question could be settled by a suit: but 
certainly there is no basis on which I think this court of 
equity can come in and say, “You have got to handle it 
differently from what the parties agreed on.” 

T think the motion of the defendants to dismiss will be 
granted. 
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MR. FAY: Shall I prepare an order, Your Honor? 
THE COURT: Yes. 

MR. FAY: Thank you. 

MR. FRIEDMAN: Your Honor, I understand, is 
^ranting the motion to dismiss? 

THE COURT: That is correct. 

(The instant hearing was concluded.) 

Washington, D. C., 

Friday, January 18, 1952. 

The above-entitled matter came on for hearing before 
Judge James W. Morris at 10 a. m. 

# # * ♦ 


101 Proceedings 

THE COURT: Apparently the difference between the 
orders is that one provides that the plaintiff shall pay 
the defendant’s attorney’s fee. 

MR. FAY: That is correct. 

THE COURT: On what basis? 

MR. FAY: In accordance with the terms of the deed. 
Section 8 provides that any litigation attorney's fees 
shall be charged to the plaintiff, sir. 

THE COURT: Let me see that. I want to construe it. 

MR. FAY: I have circled it. 

THE COURT: Is that a photostat copy? 

MR. FAY: Yes, sir, it is, and the original is attached 
to the file. 

THE COURT: Well, I would like to hear counsel on 
this, because, in the first place, it is a most unusual situa¬ 
tion, and, in the second place, I want to be more satisfied 
than I am that this provision has application to this kind 
of controversy. 

I mean, undoubtedly, if the trustee, in the protection 
of the property, has to pursue some litigation or defend 
it for the benefit of the property, then there is no doubt 




but what the beneficiary should pay the expenses of it. 
Where a controversy arises between the owner of the 
property and the trustee, I would like to be some- 

102 what better informed than I am. 

What is this? 

MR. FR TERM AX: That was an affidavit filed to show 
that money could be withdrawn. T wanted it to be in 
the record, and not merely my statement. It is from the 
building association. 

THE COURT: Well, this has to do with the case that 
was aranod. It has no bear in, 2 : on this particular thing. 

MR. FRIEDMAN”: No. sir. not on this particular 
point. 

TTTE COURT: Well, let it be filed. 

Mr. Fay, that is what I am up against. 

MR. FAY: Well, if the Court please, I feel that the 
action taken by plaintiff here put the two corporations to 
considerable expense under their deed of trust. The deed 
specifically provides the terms under which this mortgage 
was originally entered into between the plaintiff mort¬ 
gagor and the Great West Assurance Company, the owner 
of the mortgage and the Metropolitan Company as the 
servicing company. 

THE COURT: You may be right. I am not saying 
you are not. But I am saying that there is a question— 

MR. FAY: If Your Honor would like some authorities 
for it, T will get you authorities for it. 

THE COURT: T think T should have them before T 
rule. 

MR. FAY: Yes. 

THE COURT: Have you any authorities on the ques¬ 
tion at all? 

103 MR. FRIEDMAN: I think it is so farfetched, 
Your Honor, the construction he has asked Your 

Honor to put on it, that it would be against public policy, 
to say the least, and prevent any litigation at all, regard- 








less whether or not there was any wrongdoing by the 
trustee. That is the application that he is asking Your 
Honor to give to that particular provision. 

THE COURT: I suppose it could be provided by 
agreement that that could be done, just like in a promis¬ 
sory note or any other situation—that an attorney’s fee 
should be payable—but I do confess that in my experi¬ 
ence, both 25 years of practice and quite a few on the 
bench now, I have never had the situation presented to 
me in a setting such as this. 

MR. FAY: I do not think, Your Honor, there has 
ever been such a situation as this. The deed of trust is 
unambiguous. There is no ambiguity in the terms of it 
on the issues which the plaintiff brought to this court. 
It was frivolous, to say the least. In doing so, he put 
both companies to considerable expense to consider it 
and to see that their rights were protected under the 
mortgage of $350,000 that they have been servicing for 
the last three years. On that basis I do believe that 
there is authority. 

THE COURT: I will certainly give you opportunity 
to present it. 

104 MR. FAY: Thank you, sir. 

THE COURT: But I am not entirely acquiesc¬ 
ing to the statements you made. Y"our litigation—and I 
have decided you were right in your contentions—was 
not for the protection of the property. 

MR. FAY": I realize that, sir. 

THE COURT: It was for the protection of the trus¬ 
tees. 

MR. FAY: I realize that, sir. 

THE COURT: And I am not certain that this provi¬ 
sion has application to that sort of thing. 

MR. FAY: I will get Your Honor authorities for it. 

MR. FRIEDMAN: Your Honor in making your de¬ 
cision has stated that there were several things. One 
was that the charter provision as to the replacement 
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reserve—that $123 under the two provi^iw—and the ac¬ 
quiescence by the mortgagor in paying it monthly was an 
indication that that is the way the parties regarded that 
contract, and therefore you held that the plaintiff was re¬ 
quired to make these payments monthly as to the $123. 
That was one of the contentions you overruled, and as 
to that the Federal Housing Commissioner has been ab¬ 
solved from the case. 

I am not addressing myself to that portion of it, but, 

in addition to that, vou stated—and I think that obviouslv 

is so—that the principal should have paid the taxes 

under protest. That was one item. 

105 Notwithstanding that my friend in argument said 

that he would see that it was done or would do it, 

in their affidavit thev said it was not their dutv and in 

• * 

their opinion they were not going to do it. They had 
not done it, and, in their opinion, they did not have to do 
it: and so they did not do it and they would not do it. 

Now, when counsel says off the record that he is going 
to do it— 

MR. FAY: It is on the record. Your Honor. 

MR. FRIEDMAN: Unless there is an order to that 
effect, it does not bind the people. The fact that he says 
it after litigation has started—in the same way that I 
might say something—does not stop it. At the time the 
litigation was brought, we had that right. 

THE COURT: Are you rearguing the case, Mr. Fried¬ 
man ? 

MR. FRIEDMAN: No, sir. 

THE COURT: What are you doing? 

MR. FRIEDMAN: I wanted to call Your Honor’s at¬ 
tention to some of the things that Your Honor has said, 
and there is one item that I believe Your Honor has over¬ 
looked, and I want to call that to Your Honor’s attention, 
if I mav do so. 
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THE COURT: What is the item that I have over¬ 
looked that von want to call to my attention? Just tell 
me that. 

MR. FRIEDMAN: The question of interest. Your 
Honor stated—and I had the reporter read it to 

106 me that I had a right to brine; an action for inter- 
est. Well, this is a question for not only the relief 

as to the payment or whether or not they are allowed to 
designate the depositories, but it is a suit for interest— 
THE COURT: No, I do not agree with you. I am 
not going into that. I have already ruled, and I adhere 
to the ruling I made, for the reasons T stated. 

The matter before me now is for attorney’s fees, and 
on that I need further light. 

MR. FAY: I will give you authorities. 

MR. FRIEDMAN: May I have the opportunity to 
argue the interest question ? 

THE COURT: What interest question are you argu¬ 
ing? You did not bring the suit for interest. 

MR. FRIEDMAN: Yes, sir, we did, and that is the 
reason— 

THE COURT: You brought a suit to compel a certain 
arrangement which would arrange for the interest or give 
you the benefit of it. 

MR. FRIEDMAN: That was only one of the items. 
THE COURT: All right. Take an appeal, Mr. Fried¬ 
man, I am not going to argue what I have already ruled 
on. Is that definite? 

MR. FRIEDMAN: Yes, sir. 

THE COURT: All right. 

MR. FRIEDMAN: Will Your Honor give me 

107 an opportunity at a later time to argue the other 
question that I have raised. 

THE COURT: You make any appropriate motion you 
want to make and I will consider it. 

(The instant hearing was concluded.) 





Washington, D. C., 

Friday, February 29, 1952. 

The above-entitled matter came on for hearing before 
Judge James W. Morris at 10 a. m. 


109 Opinion 

THE COURT: Well, gentlemen, I think I have circled 
with this case long enough. I really do. I think we 
have gone into it from every angle. 

My decision is that I will sign an order dismissing the 
complaint. I do that without prejudice to any subsequent 
controversy or determination as to interest on this fund 
for replacement. I am just simply not deciding that. 
I do not feel that I have to decide it in order to hold 
that the complaint should be dismissed, and I am not 
deciding that. 

Furthermore, I am not deciding anv controversv con- 
cerning any attorney’s fees in this case. It is not prop¬ 
erly a subject matter of determination in this case. If 
the clause that is referred to here has application to this 
litigation, that can be settled as thev usuallv are. It 

v_ • V 

certainly is not necessary to determine that for me to 
determine that the complaint should be dismissed: and I 
leave that as I find it, and I think I should. 

I do not think this is a suit for recovery of attorney’s 
fees. Neither do I think it is a proper suit for the recov¬ 
ery of interest on this fund for replacement. I think 
those things are wholly incidental to the main relief 
sought by the complaint which is dismissed. 




I will sign an appropriate order with those reserva¬ 
tions. 

110 MR. FRIEDMAN: If Your Honor please, I 
hied an affidavit, and I would like those exhibits 
marked for the record. 

THE COURT: Let them be hied. 

(The instant hearing was concluded.) 
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tion, appellees 
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statement of position of appellee, federal housing 

COMMISSIONER, FEDERAL HOUSING ADMINISTRATION 

The appellant sued the Federal Housing Commissioner in 
the court below in his official capacity as the insurer of the 
mortgage and as the Commissioner of the Federal Housing 
Administration, which is the owner of all the preferred stock of 
the appellant corporation (J. A. 27 (a)). This appellee’s in¬ 
terest in this controversy is therefore solely as the Commis¬ 
sioner of the Administration which owns the preferred stock 
of the corporation. The only portion of the controversy as to 
the control of funds accumulated is that of funds accumulated 
as a reserve fund for replacements. The certificate of incor¬ 
poration of appellant provides in section 6 (f) thereof that, 
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* * * Such fund, whether in the form of a cash 

deposit or invested in obligations of. or fully guaranteed 
as to principal and interest by the United States of 
America, shall at all times be under the control of the 
mortgagee. Disbursements from such fund, whether for 
the purpose of effecting replacements of structural ele¬ 
ments, furnishings and mechanical equipment of the 
project or for any other purpose, may be made only 
after receiving the consent in writing of the holders of 
the preferred stock (J. A. 34 (a)). 

It is to the interest of this appellee that the terms of the cer¬ 
tificate of incorporation in this respect be complied with. This 
appellee looks to the mortgagee for the maintenance of this 
fund in order that any necessary replacement may be paid for 
and thus the property maintained in good condition for the 
protection of the Federal Housing Administration. 

The language of this charter is plain and cannot possibly be 
interpreted in any other way than that the mortgagee shall 
control this fund at all times. Since there is no ambiguity, 
there is no necessity to resort to interpretation. Simpson Bros. 
v. District of Columbia, 82 U. S. App. D. C. 275, 170 F. 2d 430; 
North American Graphite Corp. v. Allan, — U. S. App. D. C. 
—, 1S4 F. 2d 3S7. 

Accordingly, the Federal Housing Administrator is of the 
opinion that the judgment of the District Court should be 
affirmed. 

Charles M. Irelak, 

United States Attorney. 

Joseph M. Howard, 

Ross O’Donoghue, 
Assistant United States Attorneys. 
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Point 1 

This Court did not mention the effect of the intro¬ 
ductory language in paragraph 6 (f) of petitioner’s 
charter on the obligations of the parties with respect 
to the reserve for replacements. It is believed that 
under said language petitioner is not required to make 
monthly payments into a reserve for replacements 
unless and until it declares, or contemplates declar¬ 
ing, a dividend, otherwise such language would be 
meaningless. 

ARGUMENT 

In its discussion of the reserve for replacements, this 
Court did not discuss the effect of the introductory lan¬ 
guage in paragraph 6 (f) of the mortgagor’s certificate 
of incorporation which provides as follows: 

“Anything to the contrary notwithstanding no divi¬ 
dend shall be paid upon any of the capital stock of 
the corporation . . . until a reserve for replacements 
is first established . . . .” 

It is believed that this Court should clarify its opinion 
concerning the reserve for replacements, by indicating 
what effect, if any, this quoted language has on the re¬ 
sponsibilities of the mortgagor and the mortgagee. 

It is your petitioner’s contention that there was no 
duty on its part as mortgagor to make any payments 
into the reserve fund for replacements unless and until 
it declared, or contemplated declaring, a dividend. If 
this Court should rule, as did the trial judge, that the 
language “no dividend shall be paid . . . until” is not a 
condition precedent to the necessity of making payments 
into the reserve for replacements, then the foregoing 
language of the certificate of incorporation would be ren¬ 
dered meaningless. 
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When petitioner attempted to secure its loan from the 
Irving Trust Company and insurance for said loan from 
the Federal Housing Administration, it was required to 
include paragraph 6 (f) in its charter. This was a dic¬ 
tated term designed for the protection of the mortgagee 
(beneficiary of deed of trust) and the insurer. It was 
not the result of arms-length negotiation. Petitioner 
either had to include that provision in its charter or not 
get the loan. As a dictated term, it is believed that the 
introductory language of paragraph 6 (f) should be con¬ 
strued against the defendants, and certainly, this Court 
should not render meaningless language which the in¬ 
surer itself required petitioner to place in its certificate 
of incorporation. 

The trial judge said with respect to the reserve for 
replacements (p. 2-A of Appellee’s Appendix): 

“It is true that it says no dividends shall be paid 
until it is done, but a fair construction of that lan¬ 
guage, in the light of what has been done, seems to 
me to create an obligation to contribute monthly to 
the fund . . . .” 

It is your petitioner’s contention that its action in 
making monthly payments voluntarily into the reserve for 
replacements was not required by the language of the 
certificate of incorporation, that such payments were in 
the nature of a gratuity, and that no penalty should be 
imposed on petitioner for making such payments. Peti¬ 
tioner believes that it is not proper to consider the pay¬ 
ments which it made into this reserve as constituting a 
course of dealing which binds the parties to the same 
practice in the future since it made such payments in the 
obscuring light of doubtful language and without full 
knowledge of its legal responsibilities. 

If, however, this Court is of the opinion that it is 
proper to take judicial notice of the actions of the parties 
in interpreting paragraph 6 (f) of the certificate of 
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incorporation, it is believed that this Court should also 
take judicial notice of all matters in connection with the 
reserve for replacements. 

At present this reserve contains $5,S12.49. Xo part 
of this fund has so far been applied to the purposes for 
which it was created and there is no indication that any 
part of this fund will be used in the indefinite future. 
This is in marked contrast to the two reserves for taxes 
and insurance premiums provided for in the deed of 
trust. Your petitioner has never paid dividends and 
does not contemplate doing so within the indefinite fu¬ 
ture. The reserve for replacements is lying dormant in 
the hands of the mortgagee. It would appear unfair to 
interpret paragraph 6 (f) against your petitioner, upon 
whom said paragraph was forced, so as to require it to 
continue contributing to a fund which is presently unused 
and will be unused in the indefinite future. An inter¬ 
pretation more consistent with all the language in para^ 
graph 6 (f) and which would provide just as much 
protection to the mortgagee and insurer would be that 
upon the contemplation or declaration of a dividend your 
petitioner must set up the reserve for replacements and 
thereafter begin to make monthly payments into such 
reserve. The mortgagee and insurer have adequate pro¬ 
tection as long as all profits remain in the business and 
none is withdrawn through the declaration of dividends. 

Point 2 

Under this Court’s decision, petitioner would be 
required to pay each monthly installment of the re¬ 
serve for replacements to the mortgagee in cash since 
it is not practical to purchase United States obliga¬ 
tions each month in the amount of $123.67. This 
Court’s decision would in effect nullify an apparent 
choice given to petitioner in paragraph 6 (f) of its 
charter with respect to the reserve for replacements. 


ARGUMENT 


Under the decision of this Court, the $5,812.49 pres¬ 
ently in the reserve for replacements and all future pay¬ 
ments into it are exclusively under the control of the 
mortgagee and the mortgagor is powerless to take any 
steps with respect to it. This Court has also said that 
paragraph 6 (f) of your petitioner’s charter gives it the 
alternatives of paying the sum of $123.67 to the mortga¬ 
gee as cash or as obligations issued by the United States 
or fully guaranteed by it as to principal and interest. 

Your petitioner has been unable to find any United 
States obligations which could be purchased for the exact 
amount of $123.67. If your petitioner had in the past 
bought and should in the future buy United States obli¬ 
gations for a smaller amount and then turn the bond and 
the balance over to mortgagee each month, onerous book¬ 
keeping burdens would be placed on your petitioner and 
on the mortgagee. Moreover, through the months and 
years there would be accumulated a multiplicity of bonds 
which would be an unwieldy burden for all parties in¬ 
volved. Assuming your petitioner had bought bonds in 
the amount of $100 each, there would now be more than 
fifty bonds, and many more to come until that unknown 
future time when the fund would be used for its intended 
purposes. The parties could not have intended such an 
illogical result. 

Rather, it must have been intended that when the 
reserve for replacements grew to a convenient size, the 
mortgagor could call on the mortgagee to invest the 
accumulated funds in convenient-size obligations of the 
United States. This the mortgagee has refused to do. 
(J.A. 4 and 5, paragraph 10). 

This Court ought not to lose sight of the fact, dis¬ 
cussed in point 1 above, that paragraph 6 (f) was a 
dictated term which the mortgagor was forced to accept 
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and this Court should construe it, consistent with the 
language itself, as favorably as possible for the mortga¬ 
gor. Above all, the construction should take into account 
the practical results of different interpretations. 

Point 3 

The insurer required petitioner to include para¬ 
graph 6 (f) in its charter. The motions for sum¬ 
mary judgment admit that as far as the insurer is 
concerned, deposit of these reserves in a building 
association is compliance with the language of para¬ 
graph 6 (f). This Court did not discuss the effect 
of the modification of paragraph 6 (f) by the in¬ 
surer. 


ARGUMENT 

Paragraph 10 of your petitioner’s complaint provides 
as follows: 

“10. Said mortgagee refuses to deposit plaintiff’s 
money in a building association insured by the Fed¬ 
eral Savings and Loan Insurance Corporation, an 
agency of the United States Government, such asso¬ 
ciation having been approved by the insurer as a 
depository of reserve funds by the mortgagee; re¬ 
fuses to invest plaintiff’s money in bonds of the 
Ignited States; and refuses to pay plaintiff interest 
on such money.” (Emphasis supplied). 

The defendants admitted the truth of these allegations 
by their motions for summary judgments. Paragraph 
6 (f) was inserted in your petitioner’s charter because the 
insurer required it. The insurer admits that as far as 
it is concerned, the deposit of the reserves in a building 
and loan association will comply with the language of 
paragraph 6 (f): “Such fund, whether in the form of a 
cash deposit or invested in obligations of, or [obligations] 
fully guaranteed as to principal and interest by the 



United States of America, shall at all times be under the 
control of the mortgagee.” Since the insurer dictated 
the language, and then modified it it is believed that such 
modification should bind the parties. It should be re¬ 
membered that your petitioner placed several of the 
monthly payments for the three reserves in an approved 
building and loan association and then asked the mort¬ 
gagee to take the title to the passbook to the account, 
but the mortgagee refused. The Federal Housing Au¬ 
thority is not bothered by the fact that deposits in a 
building association are insured as to principal only and 
not as to interest by the Federal Savings and Loan In¬ 
surance Corporation. It considers itself protected if a 
building association is used as a depository. Its modifi¬ 
cation and interpretation of a term which it dictated 
should be controlling and this Court should so hold. 

It is true that the reserves should be under the sole 
control of the mortgagee but if it refuses to deposit the 
money of petitioner in a building association or buy Gov¬ 
ernment bonds with the money deposited with it, and 
refuses to accept sole control of money deposited in a 
building association, then the mortgagee is acting unrea¬ 
sonably and the Court should hold that the mortgagor’s 
offer is a substantial compliance with the charter pro¬ 
vision. 

The Regulation Sec. 232.19 (e) (3), set forth in ap¬ 
pellees’ brief at pages 9 and 10, was not submitted to 
the lower court for its consideration. The provisions of 
the charter as subsequently modified by the Federal 
Housing Administration governed this fund. The regu¬ 
lation states “. . . the amount and type of such Fund 
and the conditions under which it shall be accumulated, 
replenished and used, shall be specified in the charter.” 
As the charter did not require the deposits to begin until 
dividends “shall be paid”, the deposits were not required 
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of the mortgagor, as has been demonstrated by other 
arguments in Point 1 above. 

Point 4 

This Court’s decision as to attorney’s fees will, as 
a practical matter, prevent a borrower who differs 
with the lender in the interpretation of language in 
the mortgage from seeking judicial interpretation of 
the disputed meaning of such language. 

ARGUMENT 

The terms of the deed of trust were not negotiated on 
an arms-length basis. It was a take it or leave it propo¬ 
sition. Would a party that dealt at arms length volun¬ 
tarily agree to the onerous prepayment privileges which 
mulct petitioner for 2% of the original principal amount 
of the loan if it desired to pay off this loan even 30 
years from the date of the loan when the balance of the 
principal due would be very small? (T.R. p. 22). 

The language of paragraph 8 of the deed of trust, dis¬ 
cussing expenses and attorney’s fees, w r as a dictated term. 
This Court says on page 10 of its opinion that “no doubt 
the parties may have contemplated that the most likely 
use of the provisions would be in connection with fore¬ 
closure proceedings initiated by the Trustee at the behest 
of the Beneficiary.” Since there is some doubt as to 
whether paragraph 8 applies to the instant proceedings, 
or at least there was prior to this Court’s opinion, it is 
believed that the doubt should be resolved against the 
defendants. 

Instead of this Court protecting the borrower 'where 
there is a bona fide dispute over the interpretation of 
language in the deed of trust, the decision of this Court 
says to a borrower you must accept the interpretation of 



the mortgagee and if you attempt to secure judicial aid 
in interpreting the language, you will suffer. After hav¬ 
ing terms forced upon him, the borrower is then, as a 
practical matter, prevented from seeking judicial aid in 
resolving the meaning of those terms. Such a situation 
must be against public policy and should be so held by 
this Court. 

The types of relief asked for by petitioner do not alter 
the essential reason why it came into court: it in good 
faith believed that the interpretation placed on the lan¬ 
guage in the charter and deed of trust by the mortgagee 
was wrong and it asked the court to interpret said lan¬ 
guage. A penalty in such a situation would not be just. 
The nature of this case is a far cry from the situation 
contemplated by paragraph 8, that is, where the mortga¬ 
gee is put to considerable expense in foreclosing on the 
property after the mortgagor has defaulted. 

This Court appears to base part of its decision on the 
matter of attorney’s fees on the fact that the defendants’ 
interpretations carried the day. It is said on page 13 of 
the Court’s opinion: “Under the circumstances, it can¬ 
not be said that the mortgagee’s defenses to any of plain¬ 
tiff’s claims lacked substantial merit.” It is believed that 
who the wanner w’as should not be considered in deter¬ 
mining whether the mortgagor should bear the mortga¬ 
gee’s expenses. The basic question should be: Was 
there a bona fide dispute as to interpretation or w-ere the 
mortgagor’s contentions frivolous and made in bad faith? 
If it took this Court 13 pages, including footnotes, to 
review^ this case and reverse the low-er court in at least 
three particulars, there must have been substantial ques¬ 
tions to decide and not merely frivolous contentions. 

It is not believed that any case cited by this Court in 
pages 8 through 13 of its opinion presented the issue of 
attorney’s fees in the same context as here presented. 
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For example, Citizen's National Bank of Orange, Va. v. 
Waugh, IS F.2d 325, 100 A.L.R. 939 (4th Circ*. 1935), in¬ 
volved attorney's fees in connection with an action by 
the holder of a note to recover on that note. 

It is believed that in the context of this case the mort¬ 
gagor should not he penalized by requiring him to pay the 
expenses and attorney’s fees of the mortgagee. 

Point 5 

Paragraph S of the deed of trust applies only to 
the expenses of the beneficiary, who is Great West 
Life Assurance Company, and not to the expenses of 
its agent, Metropolitan Mortgage Company. 

ARGUMENT 

The language of paragraph S of the deed of trust talks 
in terms of paying the expenses of “the Trustee and the 
Beneficiary in case of any litigation involving this prop¬ 
erty.” It is believed that the word “Beneficiary” means 
the beneficiary alone, who is, Great West Life Assurance 
Company, and does not include its agent, Metropolitan 
Mortgage Company. 

Metropolitan Mortgage Company not only represents 
Great West, it represents many other lenders and wanted 
these questions decided for their benefit as well as Great 
West. Therefore it is requested that if the Court 
adheres to its original decision that petitioner must pay 
expenses and attorney’s fees, said decision be limited to 
apply only to the expenses incurred by Great West Life 
Assurance Company and not by Metropolitan Mortgage 
Company. 

Point 6 

Walter L. Greene was substituted by order of this 
Court, dated April 14, 1953, for Franklin D. Richards. 
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ARGUMENT 

On April 14, 1953, this Court, per curiam, ordered that 
Walter L. Greene be substituted for Franklin D. Richards 
in Case No. 11,450, the former having succeeded the lat¬ 
ter as Federal Housing Commissioner on July 3, 1952. 
However, in its opinion this Court continued to refer to 
Franklin D. Richards as an appellee. 

Respectfully submitted, 

Harry Friedman 
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Gardens, Inc. 
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Washington 5, D. C. 
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